MEMPHIS AND SHELBY COUNTY ZONING BOARD OF ADJUSTMENT

STAFF REPORT

#1

DOCKET NUMBER: B.O.A. 13-01 City B.O.A. MEETING: January 23, 2013
LOCATION:

3641, 3655, 3665 Southern Avenue
(South side of Southern Avenue, between Patterson and
Houston)

OWNER/APPLICANT:

RDC VI Memphis

REQUEST:

A variance to Sub-section 8.3.6D (University District Overlay);
said variances address reductions in: Ground floor elevation, floor
to floor heights, and transparency for the proposed 4 Story, 74 Unit
Multiple-family developments.

EXISTING LAND USE & ZONING: Multiple-family land use within the RU-3 (Residential
Urban) and CMU-1 (Commercial Mixed Use) Districts

RECOMMENDATION
Approval with Conditions
Staff Writer: Gregory Love

Email: gregory.love@memphistn.gov

CONCLUSIONS:
The subject site comprises approximately 1.75 acres amongst 2 (two) parcels. These two parcels
are bifurcated by two zoning districts: RU-3 and CMU-1. The proposed land use is multiplefamily residential and is allowed within both of the underlying district. This project site is also
within the boundary of the University District Overlay, as such there are additional requirements
that address bulk as well as general design.
The applicant requests relief, generally, from the following University District Overlay
requirements: the applicant request to be allowed to construct a building with an 11 foot floor to
floor height where 12 feet is required, a decrease of a maximum of 1 foot 2 inches in the ground
floor to sidewalk requirement, and finally, that the transparency requirement at the staircases
along the east and west elevation allow for an equivalent alternative.
This project has the task of setting a high standard within University District while attempting to
integrate with the existing neighborhood. These variances from the Code do not expressly
suggest a lower standard of design nor do they immediately threaten the character of the
community.
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VETERANS

NO NAME

STATE

WATAUGA

HERZOG

RU-3

STATE

BRISTER

MIDLAND

PATTERSON

DESOTO

CMU-1

ALUMNI

MYNDERS

UNIVERSITY

CMU-1
CMP-1

Subject Site

WALKER

CMU-1

RU-3

ECHLES

HOUSTON

PATTERSON

CMU-2

BRISTER

MINOR

SOUTHERN

SPOTTSWOOD

R-6

KEARNEY

CARNES

RU-1

CLAYPHIL

CARNES

SURROUNDING LAND USES AND ZONING:
North:

Norfolk southern Railroad within the CMP-1 (Campus Master Plan)
District

South:

Single and Multiple-family residential land use within the CMU-1
(Commercial Mixed Use) and the RU-3 (Residential Urban) Districts

East:

Surface parking within the CMP-1 (Campus Master Plan) District

West:

Surface parking and Single-family residential land uses within the CMP-1
(Campus Master Plan) and the RU-3 (Residential Urban) Districts
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ELLSWORTH

R6

TIGER PAW

Staff Report
B.O.A. 13-01 City
R-10

INNOVATI

HIGHLAND

ON

CENTRAL

RU-3

R-6

NORRISWOOD

NORRISWOOD

VETERANS
ZACH H CURLIN

NO NAME

STATE

BRISTER

HIGHLAND

ELLSWORTH

PATTERSON

CMU-1

MIDLAND

STATE

WATAUGA

DESOTO

R-10

CMP-1

ALUMNI

UNIVERSITY

MYNDERS

RU-1

CMU-1

WALKER

Subject Site

BUCK

ECHLES

SPOTTSWOOD

HOUSTON

GOOKIN

RU-3

CMU-1
RU-3

NORMAL

PATTERSON

MINOR

BRISTER

CMU-1

GOODMAN

SOUTHERN

CMU-2

CARNES

CARNES

CMU-1

CARNES

RU-1

RU-1

PATTERSON

PARK

CMU-1

MARION

CMU-1

CMU-1

PATTERSON

R-6

R-6

NORMAL

DOUGLASS

CMU-1

BUCK

CLAYPHIL

R6

GOODMAN

WALKER

CMP-1

Subject Site

PATTERSON

SOUTHERN

RU-3

CMU-1

HOUSTON

HIGHLAND

KEARNEY
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Subject Site (Southern at Patterson-south)

Subject Site (Southern at Patterson-south)

Subject Site (Southern at Houston-south)

Subject Site (Southern at Houston-south)

Stratum (frontage expamle)

Harbor Town (frontage example)
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Revised Elevations (submitted on 1-18-2013)

RU-3

CMU-1
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STAFF ANALYSIS:
Site Description
The subject site comprises approximately 1.75 acres amongst two parcels of land. The subject
site has frontage on three roads: Southern Avenue, and Patterson and Houston Streets. The most
western portion of the site with frontage on Patterson Street and Southern Avenue is zoned RU-3
(Residential Urban) and the most eastern portion of the site fronting on both Patterson Avenue
and Houston Street is zoned CMU-1 (Commercial Mixed Use).
The subject site is within close proximity to the University of Memphis and is within the
boundary of the University District Overlay.
Request
A variance to Sub-section 8.3.6D (University District Overlay); said variances address
reductions in: Ground floor elevation, exterior floor to floor heights, and transparency for the
proposed 4 Story, 74 Unit Multiple-family development; particularly the side elevations at the
stairwells.
Review of Request/Conclusion
This application proposes the development of a 74 Unit, 4 (four) story, multiple-family
residential development. The location of the proposed project is along the south side of Southern
Avenue between Patterson and Houston Streets. This site being within close proximity to the
University of Memphis’s Campus is projected to serve as additional housing for U of M students.
The floor plan illustrates a dorm-like setting with multiple units per floor with individual
bathrooms but with a shared kitchen and living room area.
The proposed site comprises approximately 1.75 acres of land amongst 2 (two) parcels. The site
is bifurcated by two zoning districts, one portion of the site being RU-3 (Residential Urban) and
the other is CMU-1 (Commercial Mixed Use). The proposed land use, multiple-family
residential, is allowed by-right; however, the subject site is within the boundaries of the
University District Overlay (UDO) which imposes additional bulk regulations and design
guidelines.
The intent of the University District Overlay, as is the case with other overlay districts, is to
support projects that propose appropriate use, scale, and complement the character of the
neighborhood. The subject area is comprised of single family and multiple-family housing,
much of which is utilized by U of M students and faculty. There is also a substantial amount of
presence from the University itself as the subject site is flanked on the east and west by surface
parking lots. Enrollment at the U of M for 2012 increased by 1,119 students, a growth rate of
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5% compared to last year, this growth reasonably justifies demand for housing in the area and
suggests that this project proposes an appropriate land use.
With the rise in school enrollment and additional housing demands there have been several
multiple-family residential projects developed within the District over the last 5 (five) years. The
character of the area is a combination of single family homes with some low density multiplefamily housing structures (10-20 units) which were constructed primarily in the 60’s and 70’s.
The challenge for projects like this is to include up-to-date building material and design elements
while taking into consideration the character of the street and buildings currently in place.
The proposed development introduces a modern structure and will incorporate exterior elements
and landscaping that will result in a streetscape that is compatible with the existing street theme.
The applicant has requested a reduction in the floor to floor height of the first floor and upper
floors of the proposed structure. The UDO requires that all first floors have a “floor to floor
height” of at least 12 feet the applicant is proposing 11 feet (UDC, 8.3.6 D). The applicant feels
that the decrease of 1 foot would assist in lessening the overall height and mass of the building
thereby lessening its impact. The applicant further suggests that this decrease of 1 foot of floor
to floor height would not diminish the floor to ceiling height of the interior of the structure and
that this space would primarily be deducted from the ceiling mechanical areas. This project is
unique in that it has the challenge of presenting a modern design within the context of an
established 60’s and 70’s era theme this minor variation of 1 foot is reasonable (UDC, Subsection 9.22.6A).
The applicant requests that a modified staircase be allowed in lieu of the required transparent
commercial frontage. The intent of this requirement is to primarily address commercial land
uses and structures and although it may be appropriate for some residential projects as well, the
proposed design would not be detrimental to the overall quality of this project (UDC, Subsection 9.22.6D) (see revised elevation on page 7).
A third request is to reduce the “ground floor to sidewalk height” along the subject site frontage
where the UDO requires 18 inches. The applicant proposes a minimum of 4 inches because the
topography of the area slopes both north and south from the center of the site along Southern
Avenue which requires that the ground floor to sidewalk heights be flexible. Some relief in the
required 18 inch ground floor to sidewalk height also results in better handicap accessibility.
Requiring this project to meet the letter of the Code in this instance may detract from the overall
utility of the site.
This project will assist in providing needed student housing to the University area and will help
to develop the University District. The request, as submitted, does not suggest to immediately
lessen the standard of development within the University District nor is it in contrast with the
intent of the Overlay.
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RECOMMENDATION:
Approval with Conditions
BOA13-01 Conditions
1. The width of all existing off-street sewer or drainage easements shall be widened to meet
current city standards.
2. The City Engineer will require a full set of engineered plans, signed and sealed by a
registered engineer in the State of Tennessee on this project. Minor alterations to the site
plan, provided no additional variances are required for site alterations, shall be permitted
as presented to the board.
3. This site will require additional sewer connections to support the proposed use. The
developer will also be required to pay sewer development fees for each unit.
4. This site is located within the Black Bayou drainage basin which has been designated as a
sensitive drainage area subject to intermittent local flooding during heavy storms.
Drainage improvements, including on-site detention, shall be provided under a Standard
Subdivision contract in accordance with Unified Development Code and the City of
Memphis Drainage Design Manual.
5. The open-air staircases shall be redesigned to include building material consistent with
that of the principal structure that will form a frame around the staircases on Patterson
and Houston Streets. This design revision shall apply to all floors and shall meet the
approval of OPD.
6. A landscape plate S-1, S-2, S-3, or S-4 shall be installed along both Patterson and
Houston Streets. A minimum 2 foot grass strip shall be added along Southern Avenue
immediately behind the sidewalk abutting the proposed principal structure resulting in a 5
foot building setback.
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GENERAL INFORMATION:
Street Frontage:
Planning District:
Zoning History:
______________________________________________________________________________
DEPARTMENTAL COMMENTS:
The following comments were provided by agencies to which this application was referred:
City Engineer:

1. Standard Subdivision Contract may be required per Article 5.5.5 of the Unified
Developments Code.
2. The City Engineer will require a full set of engineered plans, signed and sealed by a
registered engineer in the State of Tennessee on this project.
3. City sanitary sewers are available at developer's expense.
4. This site will require additional sewer connections to support the proposed use. The
developer will also be required to pay sewer development fees for each unit.
5. The Developer shall be responsible for the repair and/or replacement of all existing curb and
gutter along the frontage of this site as necessary.
6. All existing sidewalks and curb openings along the frontage of this site shall be inspected for
ADA compliance. The developer shall be responsible for any reconstruction or repair
necessary to meet City standards.
7. The City Engineer shall approve the design, number and location of curb cuts.
8. The proposed commercial curb cut serving the existing site does not meet standards. Use a
City of Memphis Standard Commercial curb cut.
9. The existing nonconforming residential curb cut serving the existing house shall be modified
to meet current City Standards.
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10. This site is located within the Black Bayou drainage basin which has been designated as a
sensitive drainage area subject to intermittent local flooding during heavy storms. Drainage
improvements, including on-site detention, shall be provided under a Standard Subdivision
contract in accordance with Unified Development Code and the City of Memphis Drainage
Design Manual.
11. Drainage data for assessment of on-site detention requirements shall be submitted to the City
Engineer.
12. The following note shall be placed on the final plat of any development requiring on-site
storm water detention facilities: The areas denoted by "Reserved for Storm Water Detention"
shall not be used as a building site or filled without first obtaining written permission from
the City and/or County Engineer. The storm water detention systems located in these areas,
except for those parts located in a public drainage easement, shall be owned and maintained
by the property owner and/or property owners' association. Such maintenance shall be
performed so as to ensure that the system operates in accordance with the approved plan on
file in the City and/or County Engineer's Office. Such maintenance shall include, but not be
limited to removal of sedimentation, fallen objects, debris and trash, mowing, outlet cleaning,
and repair of drainage structures.
13. The width of all existing off-street sewer or drainage easements shall be widened to meet
current city standards.
14. All commons, open areas, lakes, drainage detention facilities, private streets, private sewers
and private drainage systems shall be owned and maintained by a Property Owner's
Association. A statement to this effect shall appear on the final site plan.
15. Required landscaping shall not be placed on sewer or drainage easements.

County Engineer:
Memphis Fire Department:

No comment received.

City Board of Education:
OPD-Plans Development/Landmarks:

No comment received.

OPD-Regional Services/Transportation: No comment received.
City Real Estate:

No comment received.

OPD-Construction Code Enforcement:

No comment received.
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Memphis, Light, Gas & Water:

MLGW has reviewed the referenced application, and has
no objection, subject to the following conditions:
It is the responsibility of the owner/applicant to identify any utility easements, whether dedicated
or prescriptive (electric, gas, water, CATV, telephone, sewer, drainage, etc.), which may encumber
the subject property, including underground and overhead facilities. No permanent structures will be
allowed within any utility easements.
It is the responsibility of the owner/applicant to contact TN-1-CALL @ 1.800.351.1111, before
digging, and to determine the location of any underground utilities including electric, gas, water,
CATV, telephone, etc.
It is the responsibility of the owner/applicant to pay the cost of any work performed by MLGW
to install, remove or relocate any facilities to accommodate the proposed development.
It is the responsibility of the owner/applicant to comply with the National Electric Safety Code
(NESC) and maintain minimum horizontal/vertical clearances between existing overhead electric
facilities and any proposed structures.
Landscaping is prohibited within any MLGW easement or dedicated utility easement without prior
MLGW approval.
It is the responsibility of the owner/applicant to submit a detailed plan to MLGW Engineering for
the purposes of determining the availability and capacity of existing utility services to serve any proposed
or future development(s). Application for utility service is necessary before plats can be recorded.
o All residential developers must contact MLGW's Residential Engineer at Builder Services:
(901) 729-8675 to initiate the utility application process.
o All commercial developers must contact MLGW's Builder Services line at 729-8630 (select
option 2) to initiate the utility application process.
It is the responsibility of the owner/applicant to pay the cost of any utility system improvements
necessary to serve the proposed development with electric, gas or water utilities.

Memphis & Shelby County

Health Department:

No comments by the Water Quality Branch &
Septic Tank Program.

Bell South/ATT:

AT&T Tennessee has no comment.

MATA:

No comment received.

NEIGHBORHOOD ASSOCIATIONS NAMES:
University Neighborhoods Development Corporation
The University Neighborhoods Development Corporation (the “UNDC”) has reviewed the
Application for Variances with respect to 3641, 3655 and 3665 Southern Avenue. The applicant
has requested three variances, for a reduction in Floor to Floor Heights, an Open-Air Staircase in
lieu of a storefront window system, and a reduction in the ground floor to sidewalk height. The
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UNDC believes that there are additional aspects of the design that do not meet the criteria of the
University District Overlay (“UDO”) even though variances have not been requested with
respect thereto. Our comments are summarized below:
1.

With respect to the requested variance for a reduction in Floor to Floor Height, we do
not see that the criteria for such a variance is met. The only reason for the requested
variance is a reduction in construction costs, and that reason is not sufficient for a
variance.

2.

The proposed open-air staircases on Patterson and Houston clearly do not comply
with the UDO (even the reduced frontage requirements referenced below). However,
Applicant has informed the UNDC that it will enclose the staircases and will provide
new elevations next week for review.

3.

There does appear to be a rational for reducing the ground floor to sidewalk height in
this case, and subject to the other agreements and compromises referenced herein, the
UNDC does not object to this variance.

4.

The UDO requires certain streetscapes on Patterson and Houston, both of which are
designated Urban Frontage. These streetscapes are not currently reflected on the
Applicant’s plans. However, the Applicant has indicated that it will modify the plans
to incorporate either an S-1, S-2, S-3 or S-4 Streetscape on both Patterson and
Houston.

5.

The UNDC does not agree with OPD’s apparent interpretation of the UDO’s required
building frontage provisions. The UNDC is of the opinion that the UDO requires a
60% minimum frontage on not only primary but also side streets when the side streets
are also designated Urban frontages.

6.

The Applicant has indicated that it is adding a two foot landscaping strip in front of
and immediately adjacent to the building on Southern. The UNDC is supportive of
this change. In addition, the Applicant has indicated that it will place suitable interior
shutters or similar window coverings in the ground floor common area windows to as
to give residents the ability to block lower level visibility while still emitting light
into the rooms, thereby providing for a neat, clean appearance from the street.

7.

Although it is not technically within the purview of the University Dictrict Overlay
review, the UNDC has concerns with the use of multiple materials on the exterior of
the building. We do not feel the materials are appropriate to the character of the
neighborhood, and would strongly urge the Applicant to consider the use of
additional brick on the exterior of the building to make the building more compatible
with the character of the surrounding neighborhoods and of the University of
Memphis, directly across the street.
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If Applicant complies with its promised plan changes as described above, and those
changes are incorporated into final plans and drawings, and subject to the UNDC’s
review and approval thereof, the UNDC will not object to the proposed variances.

Related Correspondence
From: Lawrence Rael [mailto:lawrence.rael@raelcorp.com]
Sent: Friday, January 18, 2013 3:15 PM
To: Brenda Solomito
Cc: Phillip A Poteet (ppoteet); Teresa A Hartnett (thartntt); David G Zettergren (dzttrgrn); Whitehead,
Josh
Subject: Re: Emails

Brenda,
With regard to the recent emails you have sent me, particularly the comments from Teresa
Hartnett, and your communications with City Staff, please allow me to record that I had a very
open discussion with Mr. Poteet and Mr. Zettergren yesterday, both gentlemen being esteemed
senior officials at the University. My interpretation of our discussion is set out below.
Before I acquired the property I met Mr. Zettergren and communicated to him our desire and
goals for the project and he was very encouraging. It was clear we are fully aligned and in sync
with both our goals. The school is extremely supportive and excited to have us redevelop this
property into quality housing for their students. My opportunity to discuss this with Mr. Poteet in
the presence of Mr. Zettergren yesterday was very helpful and beneficial for all of us.
The bottom line of our discussion can be summarized as follows:
1. Both our interests and those of the school are fully aligned. The school is very supportive to
see this property be developed for their students.
2. After discussing with both gentlemen the application before us on Wednesday I explained to
Mr. Poteet that we are careful listeners to intelligent comments. I confirmed to him that after we
received the comments from the neighbors meeting, we immediately instructed our architect our
to modify the design of the stairwell to address their concerns, and even though this has nothing
to do with the hearing, instructed our architect to move the building back an additional 3 feet
from the front sidewalk.
3. Windows coverings were discussed because of a comment I received that someone wanted to
see that we did not install flimsy blinds. I consider this type of comment unproductive and I
believe Mr. Poteet and Mr. Zettergren understood my point of view.
4. Mr. Poteet was pleased with our response and then confirmed to me that he fully understood
our need for the variances and was not opposed to remaining two items. He commented that
architecturally the stairwell did not need to be fully enclosed but open for ventilation.
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5. I explained in fair detail how carefully we design a project with the placement of parking and
security of our residents in mind, and how we operate and manage our facilities with a zero
tolerance policy.
6. I told Mr. Poteet, that even though this is not within the scope of this hearing, that I
understood he was concerned about the exterior skin. I was very interested as a good neighbor to
listen to his concerns about the exterior design so we are meeting with him late on Wednesday at
the school with our architect to address these. I openly on several occasions explained I may not
be able to make everyone happy but we are very open to this interchange of ideas and above all
have a strong desire to be a good neighbor and forge strong ties with the school.
Both Mr. Poteet and Mr. Zettergren are copied on this email and I am sure available to confirm
our discussion.
I will personally attend the hearing and look forward to seeing everyone next week.
Best regards,
Lawrence Rael
1100 Quail Street
Suite 203
Newport Beach, CA 92660
T: (949) 250-4245
F: (949) 474-9828
Private and Confidential
This message is intended for the sole use of the intended recipient. If you
receive this in error please delete and advise the sender. Any retransmission
without senders express written authority is illegal.

From: "David G Zettergren (dzttrgrn)" <dzttrgrn@memphis.edu>
Date: January 18, 2013, 5:39:50 PM CST
To: Lawrence Rael <lawrence.rael@raelcorp.com>
Cc: "Phillip A Poteet (ppoteet)" <ppoteet@memphis.edu>, "Teresa A Hartnett (thartntt)"
<thartntt@memphis.edu>, "Whitehead, Josh" <Josh.Whitehead@memphistn.gov>, Brenda
Solomito <brendasolomito@bellsouth.net>, "Ladonnal Curry (lcurry)" <lcurry@memphis.edu>
Subject: RE: Emails
Lawrence,
I agree we had a very productive discussion. The University is pleased to work with your group on this
important development.
As noted in our comments, the University does not object to the variances as the development group is
complying with the changes as discussed and reflected in the emailed comments. We very much look
forward to working with you in the coming months, and we look forward to your visit next week.
Have a safe trip!

David G. Zettergren, CPA
Vice President for Business & Finance
University of Memphis
901-678-2121

