AGENDA ITEM:

1

CASE NUMBER:

BOA 19-40 (City)

B.O.A. MEETING: July 24, 2019

LOCATION:

5253 Crestview Road

OWNER/APPLICANT:

Ferrell Properties

REPRESENTATIVE:

SR Consulting, LLC – Cindy Reaves

REQUEST:

Use variance from Section 2.5.2 to allow the filling of a former sand mining
operation with limited construction debris including brick, concrete, asphalt, dirt,
and grubbing

AREA:

+/-70.9 acres

EXISTING ZONING:

Conservation Agriculture, Floodway, Floodplain Overlay, and Fletcher Creek
Overlay

CONCLUSIONS
1. The applicant is seeking relief from Section 2.5.2 to allow the filling of a former sand mining operation with
limited construction debris including brick, concrete, asphalt, dirt, and grubbing. The subject property of this
request is immediately adjacent to the east of the property where a similar request was heard by the Board
during its June 26, 2019, Board Meeting (BOA Docket 19-39).
2. On June 28, 2019, the Office of Construction Code Enforcement issued a stop work order on the subject
property after correspondence with the Office of Planning and Development.
3. In regard to the use of drone footage as evidence during the Board meeting on May 22, 2019, see page 18 of
this report for clarification by Assistant Shelby County Attorney and Attorney for the Board of Adjustment,
Robert Rolwing.
4. The applicant has not provided a detailed site plan at this point rather they have provided what is generally
considered to be a plot plan which essentially only specifies the boundaries of the site and the location of
easements.
5. The TDEC approved drainage scheme from 2010 can be seen on pages 10-11 of this report and the most current
TDEC approved surface mining permit of sand can be seen on pages 12-15 of this report.
6. Resource extraction was and is not a permitted use under the Unified Development Code or former zoning
codes at any point during the surface mining of sand operation on the subject property. Furthermore, there are
no zoning entitlements that allowed the surface mining of sand on the subject property.

CONSISTENCY WITH MEMPHIS 3.0
This proposal is consistent with Memphis 3.0 per the land use decision criteria. See further analysis on page 19 of
this report.

RECOMMENDATION:

Approval with conditions
Staff Writer: Jeffrey Penzes

E-mail: jeffrey.penzes@memphistn.gov
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GENERAL INFORMATION
Street Frontage:

Crestview Road

+/-200.00 linear feet

Zoning Atlas Page:

1945

Parcel ID:

088070 00012, 088070 00013, and 088070 00014

Existing Zoning:

Conservation Agriculture, Floodway, Floodplain Overlay, and Fletcher Creek
Overlay

PUBLIC NOTICE
In accordance with Sub-Section 9.3.4A of the Unified Development Code, a notice of public hearing is required
to be mailed. A total of 36 notices were mailed on June 13, 2019.
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LOCATION MAP

SUBJECT PROPERTY

Subject property located within the pink circle, Northeast Memphis neighborhood
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VICINITY MAP

Subject property highlighted in yellow
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AERIAL

Subject property outlined in orange, imagery from March 14, 2018
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ZONING MAP

Subject property outlined in orange
Existing Zoning:

Conservation Agriculture, Floodway, Floodplain Overlay, and Fletcher Creek Overlay

Surrounding Zoning
North:

Employment, Floodplain Overlay, and Fletcher Creek Overlay

East:

Employment, Conservation Agriculture, Floodway, Floodplain Overlay, and Fletcher
Creek Overlay

South:

Floodway and Conservation Agriculture, and Floodplain

West:

Conservation Agriculture, Floodway, Floodplain Overlay, Fletcher Creek Overlay, BOA
17-83, BOA 86-93, and SUP 3413
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FEMA MAP

Subject property indicated by a pink star
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LAND USE MAP

Subject property indicated by an electric blue star
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BIRD’S-EYE VIEW

Subject property outlined in orange
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TDEC 2010 APPROVED DRAINAGE SCHEME PLAN
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TDEC 2010 APPROVED DRAINAGE SCHEME PLAN – ZOOMED

Subject property outlined in orange
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TDEC APPROVED SURFACE MINING OF SAND PERMIT (MOST CURRENT)
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SITE PLAN
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STAFF ANALYSIS
Request and Justification
The application, response to the variance criteria, and letter of intent have been added to this report.
The request is a use variance from Section 2.5.2 to allow the filling of a former sand mining operation with limited
construction debris including brick, concrete, asphalt, dirt, and grubbing.
Variance Criteria
9.22.6 Findings of Fact
A(1) Unusual characteristics of the property. The property is unusual in that it exhibits at least one of
the following exceptional physical features as compared to other properties located in the same
zoning district: exceptional topographic conditions, exceptional narrowness, exceptional
shallowness, exceptional shape or any other extraordinary and exceptional situation or condition;
A(2) Practical difficulties or undue hardship. By reason of the unusual characteristics found to apply
in Paragraph 1, the strict application of any regulation found in this Code would result in peculiar
and exceptional practical difficulties to or exceptional or undue hardship upon the owner of such
property;
A(3) The unusual characteristic found to apply in Paragraph 1 is not the result from any deliberate
action by the owner;
A(4) That a variance from the strict application of this Code may be granted without substantial
detriment to the public good and without substantially impairing the intent and purpose of an
adopted plan and this Code;
A(5) The requested variance will be in harmony with the purpose and intent of this development code
and will not be injurious to the neighborhood or to the general welfare;
A(6) The variance is not granted simply because by granting the variance, the property could be utilized
more profitably or that the applicant would save money.
B(1) In addition to the findings established for other variances in Subsection A, the Board of Adjustment
shall also find that none of the uses permitted on the property are practical due to either the
unusual characteristic found to apply in Subsection A, Paragraph 1, or to any physical
improvements made upon the property.
Site Description
The subject property is a +/-70.9-acre site comprised of three parcels (Parcel IDs: 088070 00012, 088070 00013,
and 088070 00014) located at 5253 Crestview Road in the Northeast Memphis neighborhood and has an
underlying zoning of Conservation Agriculture, Floodway, Floodplain Overlay, and Fletcher Creek Overlay. Per
the Assessor’s Office the current land use for the entire site is considered office, however, the actual use is
industrial in nature.
Site Zoning History
Resource extraction was and is not a permitted use under the Unified Development Code or former zoning codes
at any point during the surface mining of sand operation. Furthermore, there are no zoning entitlements that
allowed the surface mining of sand on the subject property.
The subject property of this case is adjacent to the property of the similar request, Docket Number BOA 18-39,
which was approved by the Board on June 26, 2019. The adjacent property of BOA 18-39 had obtained zoning
entitlements for the surface mining of sand via SUP 3413 and BOA 86-93, however, neither of these
entitlements included any of the land that is the subject of this case.
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Use of Drone Footage in Evidence
Please review the following statement provided by Robert Rolwing, Assistant Shelby County Attorney and
Attorney for the Board of Adjustment, in regard to the use of drone footage as evidence.
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Consistency with Memphis 3.0
This proposal is consistent with the Memphis 3.0 General Plan per the land use consistency decision criteria that
considers existing adjacent land uses and zoning. The existing adjacent uses north of the Wolf River, per the
Shelby County Assessor’s data, consists of industrial and industrial office complex uses.
Conclusions
The applicant is seeking relief from Section 2.5.2 to allow the filling of a former sand mining operation with
limited construction debris including brick, concrete, asphalt, dirt, and grubbing. The subject property of this
request is immediately adjacent to the east of the property where a similar request was heard by the Board during
its June 26, 2019, Board Meeting (BOA Docket 19-39).
On June 28, 2019, the Office of Construction Code Enforcement issued a stop work order on the subject property
after correspondence with the Office of Planning and Development.
In regard to the use of drone footage as evidence during the Board meeting on May 22, 2019, see page 18 of this
report for clarification by Assistant Shelby County Attorney and Attorney for the Board of Adjustment, Robert
Rolwing.
The applicant has not provided a detailed site plan at this point rather they have provided what is generally
considered to be a plot plan which essentially only specifies the boundaries of the site and the location of
easements.
The TDEC approved drainage scheme from 2010 can be seen on pages 10-11 of this report and the most current
TDEC approved surface mining permit of sand can be seen on pages 12-15 of this report.
Resource extraction was and is not a permitted use under the Unified Development Code or former zoning codes
at any point during the surface mining of sand operation on the subject property. Furthermore, there are no zoning
entitlements that allowed the surface mining of sand on the subject property.
RECOMMENDATION
Staff recommends approval, in part, but to limit said approval the following:
Conditions
1. The applicant shall hire an independent ecological testing firm to study the materials used for fill on the site,
including soil borings of the land and potentially under the water to determine the type of fill that exists below
grade.
2. An environmental impact statement based on the independent ecological test above shall be performed on the
property to determine whether any environmental damage exists and what corrective actions, if any, may be
required.
3. The implementation of the environmental impact statement shall be performed by an independent inspection
company that reports to the following four entities: Office of Planning and Development, Office of
Construction Code Enforcement, Tennessee Department of Environment and Conservation, and the
Applicant.
4. The entire cost of conditions 1 through 4 above shall be borne by the applicant.
5. No other work, resource extraction, mining, or dumping is allowed to be conducted on the site.
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6. The applicant shall report to the Board within four (4) months with its findings during a public hearing.
7. When the applicant reports back to the Board they are required to submit a site plan(s) detailing the exact locations of
the proposed and/or previously occurred surface mining of sand operation areas, the proposed limited construction
debris landfill areas to be filled that details any areas that may have already been filled, site grading, wetland restoration
area, etc.
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DEPARTMENTAL COMMENTS
The following comments were provided by agencies to which this application was referred:
City/County Engineer:
No comments received.
City/County Fire Division:
No comments received.
City Real Estate:
No comments received.
City/County Health Department:
No comments received.
Shelby County Schools:
No comments received.
Construction Code Enforcement:
No comments received.
Memphis Light, Gas and Water:
MLGW has reviewed the referenced application, and has no objection, subject to the following conditions:
x

x
x
x
x
x

x
x
x
x
x
x

x

The subject property is encumbered by an existing utility right of way easement, which may include overhead and
underground facilities. MLGW prohibits any development or improvements within the Easement, including the use of
a construction debris landfill for materials including brick, concrete, asphalt, dirt and grubbing. Except, as provided by
the MLGW Right of Way Encroachment Policy.
It is the responsibility of the owner/applicant, prior to any development, to contact Keith Ledbury, with MLGW –
Property Management @ 901-528-4186 and obtain written approval for any improvements within the Easement.
It is the responsibility of the owner/applicant to identify any utility easements, whether dedicated or prescriptive
(electric, gas, water, CATV, telephone, sewer, drainage, etc.), which may encumber the subject property, including
underground and overhead facilities.
No permanent structures, development or improvements are allowed within any utility easements, without prior
MLGW written approval.
It is the responsibility of the owner/applicant to comply with the National Electric Safety Code (NESC) and
maintain minimum horizontal/vertical clearances between existing overhead electric facilities and any proposed
structures.
Underground Utility separation and clearance: The subject property is encumbered by existing utilities which may
include overhead and underground facilities. It is the responsibility of the owner/applicant to maintain a minimum 3foot (3') separation between any existing underground service lines or utilities and any proposed permanent structure or
facility. This separation is necessary to provide sufficient space for any excavations to perform service, maintenance or
replacement of existing utilities.
It is the responsibility of the owner/applicant to pay the cost of any work performed by MLGW to install, remove
or relocate any facilities to accommodate the proposed development.
It is the responsibility of the owner/applicant to contact TN-1-CALL @ 1.800.351.1111, before digging, and to
determine the location of any underground utilities including electric, gas, water, CATV, telephone, etc.
It is the responsibility of the owner/applicant to comply with Memphis/Shelby County Zoning Ordinance Landscape and Screening Regulations.
Street Trees are prohibited, subject to the review and approval of the landscape plan by MLGW Engineering. It is
the responsibility of the owner/applicant to submit a detailed landscape plan to MLGW Engineering.
Landscaping is prohibited within any MLGW utility easement without prior MLGW approval.
Street Names: It is the responsibility of the owner/applicant to contact MLGW–Address Assignment @ 729-8628
and submit proposed street names for review and approval. Please use the following link to the MLGW Land
& Mapping website for Street Naming Guidelines and the Online Street Name Search:
http://www.mlgw.com/builders/landandmapping
It is the responsibility of the owner/applicant to submit a detailed plan to MLGW Engineering for the purposes of
determining the impact on or conflict with any existing utilities, and the availability and capacity of existing utility
services to serve any proposed or future development(s). Application for utility service is necessary before plats can be
recorded.
o All residential developers must contact MLGW's Residential Engineer at Builder Services: (901) 729-8675 to
initiate the utility application process.
o All commercial developers must contact MLGW's Builder Services line at 729-8630 (select option 2) to initiate

21

Staff Report
BOA 19-40
x

July 24, 2019
Page 22

the utility application process.
It is the responsibility of the owner/applicant to pay the cost of any utility system improvements necessary to serve
the proposed development with electric, gas or water utilities.

Office of Resilience:
x The location of the proposed sites is located within the flood plain. In addition, both sites were impacted
by the 2011 flood. Especially application 39... So that sort of begs the question: What happens to the
debris and the dump when the site floods. What environmental impact assessments have been done? What
if any reclamation activities are planned?
x

The applicant refers to "limited" landfill. Does "limited" define: volume, area, type of debris, or time of
use? The sites are rather large. The environmental impact can't necessarily be determined by the area of
the landfill, but it helps to give an idea. What types of buffering strategies will the applicant propose both
from a nuisance standpoint and environmental impacts?

These are some of the questions the Office of Resiliency would have for the applicant.
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APPLICATION

23

Staff Report
BOA 19-40

July 24, 2019
Page 24

24

Staff Report
BOA 19-40

July 24, 2019
Page 25

25

Staff Report
BOA 19-40

July 24, 2019
Page 26

LETTER OF INTENT
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LETTERS RECEIVED
Two letters of opposition were received at the time of completion of this report and have subsequently been
attached.
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From:
To:
Subject:
Date:

Austin Hammond
Penzes, Jeffrey
Case Number: BOA 19-40 5253 Crestview Road
Monday, June 17, 2019 1:51:58 PM

Mr. Penzes,
I am writing to you in regards to the notice of public hearing for case number, BOA 19-40. I am
opposed to this variance being granted unless several major concerns are resolved. My primary
concern is the impact that this variance would have on the condition of the roads leading to and
from the site. We have had our business office on Crestview Road for the past 6 years. During this
time, road conditions have continually been an issue and several employees have voiced concerns
over safety due to these conditions. We have called the City and County on multiple occasions and
still are subject to these conditions.
Over the past several years, we have noticed an inordinate amount of mud, dried dirt, and other
debris spilled out of dump trucks onto the street. This has caused several issues. The primary issue is
that there has been a buildup of dirt on either side of the road causing a narrowing of the roadway
in already narrow areas. Often times, due to the flow of traffic, drivers are forced to drive off of the
asphalt onto the grass in order to avoid a collision. This is a frequent occurrence. A second issue
caused by this is that when the mud dries, it is blown onto all of our properties often to the extent
where you must close your eyes when walking to your vehicle. It is a running joke in our office that
you can’t keep a vehicle clean for more than an hour in our parking lot due to the dust. This should
not be the case. Tennessee law requires that active and inactive mining operations have a storm
water prevention plan that would limit this type of discharge. It is clear that this has not been
happening and I question whether it would happen.
A second concern is that the vehicles used to transport the fill material, will be heavy dump trucks
and possible tractor trailers carrying earth moving equipment. Crestview Road, Thomas Road, and
Bartlett Road are already pock marked with significant pot holes, uneven asphalt and other road
hazards. It is my belief that if heavy dump trucks and other heavy equipment continue to have heavy
use on these streets that the road conditions will deteriorate even further.
I have attached several photos to this email highlighting these 2 main concerns. I also invite you to
come and drive these roads yourself to experience the extent to which the run off debris and
damaged road surfaces impact public safety. While, I understand that the applicant will probably
state they will have measures in place to prevent run off and that they can’t control the damage to
the roads, the reality will be that nothing has been done regarding the debris run off to date despite
several complaints and most likely nothing will be done going forward. Secondly, while it is true that
it is not the applicant’s responsibility to maintain the road, we as citizens have the responsibility to
prevent public hazards before the occur or prevent current ones from getting worse. I am certain
that if you interviewed the delivery drivers for Frito Lay, also located on Crestview Rd, almost all of
them could tell you how dangerous, muddy and dust filled this road is and would be opposed to
opening up this street to more debris and damage.
Respectfully,
Austin Hammond

Austin Hammond
General Construction Service
5324 Crestview Drive
Memphis, Tn 38134
www.gcstn.com
Office: 901-385-8606
Fax: 901-385-2571
Cell: 901-497-1445

