AGENDA ITEM: 2
CASE NUMBER: BOA 18-93

B.O.A. MEETING: December 19, 2018

LOCATION:

Northeast corner of B.B. King Boulevard and Butler Avenue

OWNER:

Abel Parcels, LLC (a wholly owned subsidiary of Wiseacre Brewing
Co.)

APPLICANT:

Abel Parcels, LLC

REPRESENTATIVE:

Jason Weeks, Looney Rick Kiss

REQUEST:

Variance from Paragraph 7.2.2C(2), Additional Uses Permitted, South
Main District to allow a brewery with an accessory kitchen and outdoor
area and Section 12.3.1, Definition of a “Microbrewery”.

AREA:

2.2+/- Acres

EXISTING LAND USE & ZONING: Vacant land in the South Main District

CONCLUSIONS
1. The site consists of 5 parcels located on the northeast corner of B.B.King Boulevard and Butler Avenue.
The site is approximately 2.182 acres in size. The remainder of the site is owned or under contract by
Able Parcels, LLC and is listed as “Future Development”.
2. The subject property is located in the South Main District in the Downtown Commission’s Central
Business Improvement District. The site has curb, gutter and sidewalk. Overhead utilities are present
along B.B. King Boulevard.
3. These variances, if approved, will utilize a large, prominent property with frontage along BB King
Boulevard and reactivate the property to help knit the area into a cohesive, coordinated district with a
variety of commercial, entertainment and housing choices.
4. OPD Staff feels the findings of fact (approval criteria) have been met by the applicant for a use variance
to Paragraph 7.2.2C(2), Additional Uses Permitted, South Main District, to permit the construction of a
brewery with an accessory kitchen and an outdoor entertainment area, and Section 12.3.1, Definition of a
“Microbrewery”.

RECOMMENDATION:

Approval of 2 Variances with 10 Conditions
Staff Writer:

Marion Jones

E-mail:

marion.jones@memphistn.gov
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The site is trimmed in yellow. North is up.
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ZONING

The site is trimmed in yellow. North is up.
North: Vacant land identified as “Future Development and a barber shop with a rooftop billboard
in the South Main (SM) District.
South: Across Butler Avenue, a billboard and vacant warehouse in the South Main (SM) District.
East: Vacant land across Abel Street in the South Downtown Residential District.
West: Across Butler Avenue and Hadden Street, vacant land that forms a triangular property with
deteriorated concrete and infrastructure, and a vacant warehouse across B.B. King Boulevard in the
South Main (SM) District.

Public Notices: 53 public notices were mailed on Friday, December 7, 2018.
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BIRD’S EYE VIEW

SITE

The site is trimmed in yellow.

Image courtesy of LRK.
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SITE PLAN

SITE

RENDERING OF PROPOSED BUILDING

Image courtesy of LRK.
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Additional Images Courtesy of LRK

View of site looking east from Butler Avenue.

View of site with proposed brewery looking east from Butler Avenue.

Staff Report
BOA 18-93

December 19, 2018
Page 7

View of site with proposed brewery at night looking east from Butler Avenue.

Google Instant Street View

SITE

237 Vance is the barber shop with billboard that is located north of the site.
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Looking south on B.B. King Boulevard near Vance intersection.

Looking further south on B.B. King Boulevard near Butler Avenue.
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Intersection of B.B. King Boulevard and Butler Avenue

Looking north on Abel Street at Butler Avenue.
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STAFF ANALYSIS

The site consists of 5 parcels located on the northeast corner of B.B.King Boulevard and
Butler Avenue. Refer to the table below.

The site is approximately 2.182 acres in size. The remainder of the site is owned or under contract
by Able Parcels, LLC and is listed as “Future Development”.
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The subject property is located in the South Main District in the Downtown Commission’s Central
Business Improvement District. The site has curb, gutter and sidewalk. Overhead utilities are
present along B.B. King Boulevard.
The Roadway Functional Classification System for Shelby County, TN identifies B.B.
King Boulevard as an urban minor arterial road. It is a one-way street and provides major access
into Downtown Memphis: Butler Avenue and Abel Street are local roads. The South CBID
Transportation Improvement Map of the “South Central Business Improvement District
Comprehensive Plan” identifies Second Street to Butler Avenue at the site as a “proposed
pedestrian path”. Refer to page 11 of this staff report.
REQUEST
The applicant, Abel Parcels, LLC, a wholly owned subsidiary of Wiseacre Brewing Co., Inc., is
requesting to construct a brewery with an accessory kitchen and outdoor area at the northeast
corner of B.B. King Boulevard and Butler Avenue in the South Main District. As shown on the
site plan on page 5 of this staff report, grain silos will be located to the rear of the building near the
drive aisle and parking area. A loading dock and dumpster are also shown toward the north
property line. The Letter of Intent states:
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The Letter of Intent further explains:

The applicant states the hours of operation will be for the tap room will be Monday through
Sunday from noon to 10 P.M.: the brewing facility’s hours of operation will be Monday through
Sunday from 7 A.M. to 7 P.M.
VARIANCE REQUESTS
The applicant is requesting a variance from Paragraph 7.2.2C(2), Additional Permitted Uses,
South Main District, to permit the construction and operation of a brewery with an accessory kitchen
and outdoor area.
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Veterinary Clinic (without outdoor Boarding)
A second variance is requested from the definition of a “microbrewery”:
Microbrewery: A brewery that produces no more than 15,000
barrels of beer in a year. Microbreweries may or may not include
an on-site tasting room, and may or may not operate in conjunction
with a bar. If operated in conjunction with a restaurant, the
operation shall be considered a brewpub.
The proposed brewery will produce approximately 80,000 bbls and will include a tasting/tap room.
9.22.6 Finding of Fact:
In order to apply and be granted a variance from the Memphis and Shelby County Unified
Development Code (UDC) by the Memphis and Shelby County Board of Adjustment, the applicant
must demonstrate a hardship or a practical difficulty. Below are criteria considered by the Memphis
and Shelby County Board of Adjustment and its staff in evaluating requests for variances from the
UDC.
1.

Unusual characteristics of the property. The property is unusual in that it exhibits at least
one of the following exceptional physical features as compared to other properties located in
the same zoning district: exceptional topographic conditions, exceptional narrowness,
exceptional shallowness, exceptional shape or any other extraordinary and exceptional
situation or condition;
Applicant’s Response: There are no unusual characteristics or undue hardship related to the
physical features of the property as explained in 9.22.6 section A.1.
Staff’s Response: A lot of this size was not contemplated when the “South Central Business
Improvement District Comprehensive Plan” and “Comprehensive Rezoning” that created the
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SCBID Zoning Districts was approved by the Memphis City Council on November 12, 2002.
The assembly of land, i.e. the size of the lot, the shape of the lot, and the frontage on three
streets makes this an atypical lot in the South Main District. Typically, lots in the South
Main District are considerably smaller, and the building fronts the street with a 0-10’ foot
front yard setback, often with rear vehicular access and parking along an alley and/or onstreet parking. The building envelope occupies the majority of the lot.
The site is composed of five (5) parcels of land and is approximately 2.2+/- acres in
size. The site has a significant grade change around the northeast corner of B.B. King
Boulevard and Butler Avenue. A portion of the site was previously identified as a
“brownfield”. The United Stated Environmental Protection Agency defines a “Brownfield”
as “real property where the presence or potential presence of a hazardous substance,
pollutant, or contaminant may complicate the property’s expansion.
2.

Practical difficulties or undue hardship. By reason of the unusual characteristics found to
apply in Paragraph 1, the strict application of any regulation found in this code would result
in peculiar and exceptional practical difficulties to or exceptional or undue hardship upon the
owner of such property;
Applicant’s Response: There are no practical difficulties related to the property in question
beyond the proposed investment of developing a successful brewery in the space within the
South Main District.
Staff’s Response: The site is a corner lot with frontage on three streets. The building is
oriented to B.B. King Boulevard and establishes the front setback. Since this is a corner lot,
there are two street setbacks on Butler Avenue and Able Street. This essentially locates the
rear of the building, the parking lot and loading dock on or near of the side street setbacks.
On September 19, 2002, EnSafe, Inc, performed a Phase I Environmental Site
Assessment (ESA) on 0 Abel Street (9005018 00011), East Butler Avenue (005018 00012),
and 410 South Third Street (005018 00014). Recognized Environmental Conditions (RECs)
were identified. A Phase II ESA was performed on parcels 0050018 00012 and 005018
00013,410 South Third Street and 234 East Butler Avenue respectively. On February 22,
2013, EnSafe, Inc. released a Phase II ESA report on 410 South Third Street and 0/234 East
Butler Avenue. The results of the Phase II ESA report were that three (3) underground
storage tanks (USTs) in place at 410 South Third Street be removed in accordance with state
regulations after the existing building was demolished, a Lead Based Paint survey be
conducted on the building to properly remove lead containing material prior to demolition,
and the floor tile and possibly mastic may require abatement on 0/234 East Butler Avenue.
The results of the Phase I and Phase II require additional site preparation before it can be
redeveloped.

3. The unusual characteristic found to apply in Paragraph 1 is not the result from and deliberate
action by the owner;
Applicant’s Response: There are physical unusual characteristics related to deliberate action
of the owner.
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Staff’s Response: The unusual characteristics of the property is not the result from and
deliberate action by the owner.
4.

That a variance from the strict application of this Code may be granted without substantial
detriment to the public good and without substantially impairing the intent and purpose of an
adopted plan and this Code.
Applicant’s Response: A variance may be granted to this Code without upsetting the public
good rather, with the advancing of the public good within the South Main District. The
surrounding areas adjacent to this parcel of land are somewhat blighted. The addition of this
variance would encourage and foster economic growth and development within the South
Main District while maintaining the historic character of the location.
Staff’s Response: OPD Staff agrees.

5.

The requested variance will be in harmony with the purpose and intent of this development
code and will not be injurious to the neighborhood or to the general welfare;
Applicant’s Response: When Wiseacre Brewing Co. came to Broad Ave. in 2013, it lead the
resurgence and revitalization of the area. Wiseacre is looking to do the same in South Main.
The variance to Article 7 would allow Wiseacre to participate and advance the purposes of
the SCBI[D] of developing the space within the historic culture of the South Main District.
Today, this parcel is vacant, and does not reflect the history or culture of the South Main
District.
Staff’s Response: Granting these variances will be in harmony with the purpose and intent
of this development code and will not be injurious to the neighborhood or to the general
welfare.
6. The variance is not granted simply because by granting the variance the property could be
utilized more profitably or that the applicant would save money.
Applicant’s Response: The variance is not granted to utilize the property to greater
profitability or save the applicant money. If the variance is not granted, the development of
the property will not occur.
Staff’s Response: This is not a matter of money. It is a matter of utilizing a large, prominent
property with frontage along BB King Boulevard and reactivating the property to help knit
the area into a cohesive, coordinated district with a variety of commercial, entertainment and
housing choices.
If requesting a use variance, please respond to the following point in addition to the previous
six:
B. Use Variances
1.
In addition to the findings established for other variances in Subsection A., the Board
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of Adjustment also shall find that none of the uses permitted are practical due to either the
unusual characteristics found to apply in Subsection A, Paragraph 1, or to any Physical
improvements made upon the property.
Applicant’s Response: The current use of the permitted property is unpractical in that the
owner seeks to build a brewery within the location, displaying many pieces of Memphian
public art, and fostering local Memphis community with a Memphian brand in area that is
currently vacant, connecting the Civil Rights Museum to FedEx Forum. Improvements to
the property will make the lack of variance impractical to the owners. As it stands today, the
development will not occur unless the variance is approved to classify the space as
appropriate for a brewery and not just a microbrewery. As it stands, the owner in question
produces beyond the current limit in beer (15,000 bbls).
Staff’s Response: The assembly of land, i.e. the size of the lot (approximately 2.2+/- acres),
the shape of the lot, and the frontage in excess of 100 feet on three streets makes this an
atypical lot in the South Main District. These factors require that a large building be placed
on the lot. The sidewalk provided along the Butler Avenue frontage will address its
designation as a “proposed pedestrian path”. The fact that the site has a significant grade
change around the northeast corner of B.B. King Boulevard and Butler Avenue further has
the potential to create a practical difficulty in citing a building. The grade change will be
used creatively to provide an outdoor entertainment area that utilizes the grade change to
create a private area for a band, landscaping incorporating a wall and Memphis art-it will be
an outdoor extension of the tap room. Further, a portion of the site was previously identified
as a “brownfield”. The United Stated Environmental Protection Agency defines a
“Brownfield” as “real property where the presence or potential presence of a hazardous
substance, pollutant, or contaminant may complicate the property’s expansion. Care must
be taken to assure that the RECs are addressed properly prior to construction. The
construction of the brewery provides an opportunity to reactivate this area and connect it to
the Fed Ex Forum and Civil Rights Museum.

Compact Urban Model
B.B.King Boulevard, formerly South Third Street, is not conducive to the compact urban
model that contains wide sidewalks with tree grates, parallel parking on-street parking, and
buildings constructed behind the sidewalk with a front “build-to-line” of 0-10’ that is common in
the South Main Historic District and other places in the South Main District. As noted in the
Uptown West Center (S 09-010) Staff Report:
This compact urban model relies on the public street and sidewalk
with buildings at or near the back of the sidewalk to create an
environment that is pedestrian friendly and uses the public street in
a more expanded role of providing on-street parking rather than
solely travel lanes abutting the public sidewalk which is contrary to
promoting the more pedestrian environment.
B.B. King Boulevard is U.S. Highway 61, and a main vehicular access point into the downtown

Staff Report
BOA 18-93

December 19, 2018
Page 18

area. It is a one-way street making it difficult to promote on-street parallel, one of the three key
elements in the compact urban model. As shown in the photographs of B.B. King Boulevard on
pages 8 and 9 of this staff report, one-way streets do not have opposing traffic lanes to create
static movement to slow the opposing traffic and promote on-street parking and pedestrian
crossings as envisioned by the compact urban model. The applicant is providing a staggered
setback within 2-24’ along B.B. King Boulevard due to the articulation of the building and
incorporating other items that will activate the street in this area.
The east side of Abel Street is the boundary between the South Main District and the South
Downtown Residential District. Unlike the Uptown Center West, the adjoining area is not fully
developed with residential units. In fact, the immediate area across Abel street is vacant, blighted
or is developed with non-residential uses that not compatible with the vision for this area
contained in the South Central Business Improvement District Comprehensive Plan” or the recent
“South City Plan”.
In conclusion, OPD Staff feels the findings of fact have been met by the applicant for a use variance
to Paragraph 7.2.2C(2), Additional Uses Permitted, South Main District, to permit the construction
of a brewery with an accessory kitchen and an outdoor area, and Section 12.3.1, Definition of a
“Microbrewery”. Granting these use variances will not cause “substantial detriment to the public
good and will substantially impair the intent and purpose of an adopted plan and this Code, and will
be injurious to the neighborhood or to the general welfare.”
RECOMMEDATION: APPROVAL subject to the 2 Variances with 10 Conditions
Variance:
1. Approval of a Variance from Paragraph 7.2.2C(2), Additional Uses Permitted, South Main
District, to permit the construction of a brewery with an accessory kitchen and an outdoor
entertainment area.
2. Approval of a Variance from Section 12.3.1, Definition of a “Microbrewery” to permit a
brewery that will produce approximately 80,000 bbls and will include a tasting/tap room.
Conditions:
1. The applicant will obtain the required permits, licenses and certifications required for
the brewery with an accessory kitchen and outdoor entertainment area.
2. The curb cuts will be located as shown on the site plan and shall be subject to the
approval of the City Engineer’s Office.
3. The hours of operation for the tap room shall be Monday-Sunday from noon to 11
P.M. The hours of operation for the brewing facility shall be Monday through Sunday
from 7 A.M. to 8 P.M.
4. No building or structure shall exceed 90 feet in height or 8 stories.
5. Building elevations and rendering for all buildings, structures and buildable areas
shall be provided as a part of the approved site plan to be submitted to OPD.
6. Landscaping shall not be placed over sanitary sewer or drainage easements
7. Parking lots and garages shall be landscaped with Plate A-6, Plate A-7 (see Section
7.2.8) or an equivalent streetscape approved by the Office of Planning and
Development (see Sub-Section 7.11). All other screening requirements in Chapter
4.6, Landscaping and Screening, are also applicable to parking lots and garages.
8. The site plan shall show the overall site with dimensions, acreage, and bearings and
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calls; all easements, whether public or private on the site; the building setbacks for a
buildings, structures and outdoor entertainment areas; all landscaping easements and
a cross section of the appropriate landscape plate, all curb cuts; on-site customer and
employee parking; a lighting plan for the site as required in Sub-Section 4.7.3A; and
the variance and conditions approved by the Memphis and Shelby County Board of
Adjustment. The site plan shall be drawn at 1 inch equal 100 feet or a scale approved
in advance by the Planning Director’s designee.
9. The submitted concept plan is the approved plan and is to be marked and made part
of the records of this case. Such approval is based in part upon the Board’s evaluation
and conclusion that the plan, as approved, eliminates or minimizes the potentially
harmful characteristics or impact upon the surrounding properties.
10. Any change or deviation from this plan, shall, upon the determination of the
Planning Director, be resubmitted to the Board for its review and reaffirmation or
addressed administratively by the Office of Planning and Development.
GENERAL INFORMATION
Zoning Atlas Page:
Parcel ID:

2025

005018 00007-9, 005018 00010C and 0005018 00016C

DEPARTMENTAL COMMENTS: The following comments were provided by agencies to which
this application was referred:
City Engineer:
The sewer capacity is available to serve this development, and it does not have any conflict
with the existing sewer lines.
Memphis Division of Fire Services:

No comments received.

City Real Estate:

No comments received.

Shelby County Health Department, the Water
Quality Branch & Septic Tank Program:

No comment.

Shelby County Schools:
Construction Code Enforcement:

No comments received.

Memphis Light, Gas and Water:

No comments received.

.

Memphis Light, Gas and Water
Address Assignment:

No comments received.
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No comments received.
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LETTERS OF SUPPORT:

0

LETTERS OF OPPOSITION:

0

