MEMPHIS AND SHELBY COUNTY OFFICE OF PLANNING AND
DEVELOPMENT

BOA STAFF REPORT

#

DOCKET NUMBER: B.O.A. 15-59 City B.OA. MEETING: October 28, 2015
LOCATION:

809 Chelsea
South side of Chelsea Ave; +/- 110’ west of Dunlap St.

OWNER OF RECORD:

Charles Downs

APPLICANT:

Wholesale Auto Dealers of Memphis (Charles Glover)

REPRESENTATIVE:

The Bray Firm (David Bray)

REQUEST:

1.
2.

EXISTING ZONING:

A use variance to operate vehicle sales auto in the Mixed
Use (MU) District
A variance to Paragraph 3.1.4(B)(1) to permit multiple
principal uses on a tract or lot

Mixed Use (MU ) District

OFFICE OF PLANNING AND DEVELOPMENT
RECOMMENDATION:
REJECTION

Staff Planner: John D. (Don) Jones

E-Mail: john.jones@memphistn.gov

CONCLUSIONS
1. The applicant’s justification is based on an apparent error made by the Office of
Construction Code Enforcement and not due to a practical limitation of the property
or an improvement to that property.
2. If the Use Variance is approved, the existing junior billboard on the property should
be considered a second principal use on the lot.
3. The billboard is an active use, Code Enforcement is billing the owner for the usage
of the board. It is most likely a holdover from when billboards of this type were
considered accessory uses to commercial property.
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General Location

The subject property is located on the south side of Chelsea Avenue approximately 100 feet
from the west right-of-way line of Dunlap Street. This property lies within the boundaries of
the Uptown Special District.
The subject property includes two parcels: 02701300032 which includes the building and the
paved parking, and 02701300013 which includes vacant land that is indicated on the attached
site plan as Existing Lawn. It is this parcel that staff believes includes the second principal use,
the Junior Billboard.
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Existing Zoning and Land Use

Subject Property is in current use for Vehicle Sales. Site also includes a Junior Billboard.
Surrounding Uses of Land and Zoning
North:

Churches, duplex residential dwellings and vacant land in the Mixed Use (MU) District.

South:

Duplex residential dwellings in the Moderate Density Residential (MDR) District

East:

Vehicle service, tire sales, in the Mixed Use (MU) District.

West:

An institutional use operated by Porter Leath in the Mixed Use (MU) and Moderate
Density Residential (MDR Districts
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Birds Eye View (Google)

Subject
Property
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Street view of Subject Property and adjoining property to the east

Neighbor to
the east

Pictures from Site Visit 10/12/15
Junior
Billboard
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Subject
Property

Pictures from Site Visit (continued)
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Assessor’s Aerial highlighting parcel 027013 00033with smaller billboard
The circle shows base of this board on this parcel.

7

Proposed Site Plan
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STAFF ANALYSIS
General Location
The subject property is located on the south side of Chelsea Avenue between Manassas Street on the
west and Dunlap to the east. This property lies within the boundaries of the Uptown Special Purpose
District, the relevance of this point is discussed in subsequent paragraphs below.
Area Characteristics
Within this section of Chelsea, Manassas to Dunlap, the uses on the south side of Chelsea include a
large institutional use that provides temporary housing for youths that is operated by Porter Leath, the
subject property that has been in operation for a commercial business since at least 2006, and a former
commercial garage now operating as Tires Sales.
On the north side, again moving from west to east, the uses of land include churches and some surface
parking, vacant land and residential duplex structures.
Abutting the subject property to the rear or south property line are residential duplex structures.
Site Characteristics
As the site plan on page 8 and the preceding pictures indicate, the subject site is a commercial
operation. A search on issued building permits indicates that a restaurant use, Chelsea Wings and
Things, occupied this site in 2006. That use was replaced by a similar establishment, Andrews Wings
and Deli, in May of 2012.









The site contains two parcels of land which total 0.70 acres or 30,000 square feet
The property is irregular in shape, the front or north property line has 142 feet of frontage on
Chelsea Avenue and the rear or south property line has 200 feet in width. The west property
line includes 190 feet of depth and the east property line has approximately 189 feet of depth
The front half of the property is paved and includes two large curb cuts on Chelsea
There is a significant amount of unpaved area to the east and south of the existing paved area
A smaller pole sign mounted in a concrete base is located at the northwest corner of the site
Existing building is a relatively small (less than 1,000 square feet in area) residential style
building, may have been converted from a former residential use
Chain link fencing along the west, east and south property lines
Site includes a double faced junior billboard which includes on the face that faces to the east on
blank on the face that faces west

Request
The request as submitted by the applicant is “to allow a Use Variance to permit Auto Sales in the MU
Zoning District.” In reviewing aerials from various sources including the Assessor’s Office, the
Registrar’s Office, the DPD GIS, and Google, staff has determined that a second principal use, a junior
billboard, exists on the subject site, Parcel 02701300033. As this parcel is part of the overall site plan,
a variance is needed to permit its continued use.
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Justification
The justification for the request is based on an apparent error that was made by OPD’s sister
department, the Office of Construction Code Enforcement, who issued a Certificate of Occupancy to
allow this use even though the underlying zoning, Mixed Use, does not permit this use.
The applicant’s Letter of Intent traces the history of the applicant’s efforts that include the standard site
plan review with inspections for electrical, mechanical, plumbing, and signage and the fees that go
along with that. This permit history indicates that this process began in November of 2012 and a
Certificate of Occupancy was issued in May of 2015. Subsequent to that permit, the applicant applied
to the State of Tennessee for the appropriate licenses required for automobile sales. The State always
requires proof of zoning compliance. At that point, it was discovered that the requested use did not
comply with the underlying zoning.
The Uptown Special District and the Mixed Use District
The Uptown Community Redevelopment Area plan was established in 2001 by the Memphis City
Council on May 15, 2001, and the Shelby County Board of County Commissioners on June 8, 2001.
The goal of this plan is to revitalize this area of the City through the use of structured public
reinvestment using tools such as Tax Increment Financing. So more than just the traditional land use
plan, this plan which is monitored by the Community Redevelopment Agency whose staff is part of the
Office of Planning and Development, includes a strategic plan of redevelopment and a monetary
component.
The Uptown Special Purpose District was created in concert with the Redevelopment Area Plan with
the idea of crafting a specific set of zoning districts and lot requirements that would implement the
vison of the plan. The Special Purpose District replaces the multiple zoning districts of the then 2001
one code with a total of six zoning districts; two for residential, two for commercial, a hospital district
and an industrial district. The Special Purpose District regulations include its own separate Uses
Permitted Chart which may explain the error that was made in this case. The name Mixed Use in the
Uptown Special Purpose District is similar to the name of the commercial districts found in the Unified
Development Code, Commercial Mixed Use 1, 2, and 3.
The Mixed Use (MU) District – The purpose and intent of the Mixed Use District is to encourage the
development and re-development of sites that are physically integrated.
“ The ideal model consists of building(s) with retail or restaurant uses on the ground floor and
office and/or residential on the upper floors.”
A review of the “Land Use Zoning Matrix,” also known as the Permitted Uses Table, reveals that not
only is the use description Automobile or Vehicle Sales not a permitted use in the Mixed Use district it
does not appear on the chart at all.
Review of Request:
Request for Use Variance for Used Car Sales - The Unified Development Code at 9.22.6 addresses
the Findings of Fact. Letter B under this heading addresses Use Variances. The codes states that in
addition to findings of a practical difficulty based on the physical issues associated with the property,
a finding must also be made that:
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“ none of the uses permitted on the property are practical due to either the unusual characteristic
found to apply in Sub-section A, Paragraph 1, or to any physical improvements made to the
property.”
While staff notes that the subject property is somewhat irregular, staff does not find that a practical
difficulty exists that would preclude this site from being developed for one of the many uses permitted
by the Mixed Use district. The building, while small, can and has been used in the past for commercial
uses and there is adequate land area to expand the building if desired.
Use Variance for multiple buildings on a lot - This variance was discovered by staff in review of this
request. Applicant and his representative are not considered at fault for not discussing this in their
application or Letter of Intent.
The Unified Development Code at 9.22.6(B)(2) states that a Use Variance for an off-Premise sign may
not be requested from the Board of Adjustment. To that point, staff makes the observation that this is
an existing board and not the establishment of a new board. Staff has cited Paragraph 3.1.4(B)(1)
Multiple Principle Buildings (uses) on a Tract or Lot as the applicable section.
Junior billboards are not recognized under the Unified Development Code. However, there was a time
when billboard of any description were considered accessory uses to a principal use. This board has the
appearance that lends staff to believe it may very well have established some time ago.
Staff has from time to time attempted to require the removal of these legal nonconforming uses
through cases similar to this one. However, more times than not, staff was unsuccessful because the
billboard was included an easement that allowed it to continue on that location in perpetuity.
If the Board of Adjustment is of the opinion that the facts of this case do warrant an approval of a Use
Variance, staff recommends extending that finding to the multiple principal uses, the junior billboard as
well.
Review of the Site Plan – Staff commends both the applicant and his representative for their effort in
producing a site plan that incorporates many of the principal design issues found in the Uptown Special
District. Chief among those are the re-positioning of the cars for sale and the customer parking behind
the front façade of the building. This will require the applicant to add pavement to the rear of the site to
accommodate the cars for sale. But it creates the appearance of a better organized site and vastly
improves the internal circulation for customers and employees alike, especially when compared to the
current operation of the site.
While the Uptown regulations call for buildings being brought forward to the street, staff recognizes
that this is an existing commercial site, so some variances from that district are approved here if the
overall request for a Use Variance is approved.
There are some areas of the site plan that can be brought into compliance or at least more closely into
compliance in order to improve the site:



Provide a wrought iron metal fence with gate(s) along front of the property. The fence shall
extend along the east and west property lines to at least the front façade of the building.
Where the site abuts a residential district, a combination of a sight-proof wooden fence and
landscaping composed of evergreen materials shall be required subject to the review and
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approval of the OPD.
In consideration of the recommendation to permit the multiple (uses) buildings on the lot,
applicant shall remove the existing pole sign at the northwest corner of the lot and replace with
a monument style sign to be relocated to the northeast section of the site, with required
landscaping at the base.
Where the former pole sign was located, the concrete bollard shall be removed and landscaping
shall be added as shown on the site plan.
A detailed landscape plan shall be submitted to the OPD for their review and approval.
All required landscaping shall be irrigated.
Signage shall be as regulated by Chapter 4.9 of the UDC except that automatic changeable copy
signage is not permitted..

RECOMMENDATION:

REJECTION

If approved, staff suggests the following conditions:
BOA Conditions
A Use Variance to allow Auto Vehicle Sales on property identified as 809 Chelsea, Assessor’s ID
02701300032 and 02701300033, is hereby permitted subject to an approved site plan and the additional
conditions listed below. Additionally, a variance to permit two structures, the sales building and the
existing junior billboard, is also hereby permitted.
1.

The approved variances are based on the approved site plan. Changes to the site plan are
subject to the review of the Planning Director and may at his/her discretion require a reapplication to the Board of Adjustment.

2.

Provide a wrought iron metal fence with gate(s) along front of the property. The fence shall
extend along the east and west property lines to at least the front façade of the building.

3.

Where the site abuts a residential district, a combination of a sight-proof wooden fence and
landscaping composed of evergreen materials shall be required subject to the review and
approval of the OPD. Otherwise a vinyl coated chain link fence shall be required, or other
option that is suitable to the OPD.

4.

Applicant shall remove the existing pole sign at the northwest corner of the lot and replace with
a monument style sign to be relocated to the northeast section of the site, with required
landscaping at the base.

5.

Where the former pole sign was located, the concrete bollard shall be removed and replaced
with landscaping as shown on the site plan.

6.

A detailed landscape plan shall be submitted to the OPD for their review and approval.

7.

All required landscaping shall be irrigated.

8.

Signage shall be as regulated by Chapter 4.9 of the UDC except that automatic changeable copy
signage is not permitted.
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DEPARTMENTAL COMMENTS
The following comments were provided by agencies to which this application was referred:
City Engineer:

No comments received

City Fire Division:

No comments received

City/County Health Department:

No comments received

Memphis Light, Gas and Water:

No comments received

Construction Code Enforcement:

No comments received

Bell South:

No comments received

Appendix
Application
Letter of Intent
Permits in chronological order
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