MEMPHIS AND SHELBY COUNTY OFFICE OF PLANNING AND DEVELOPMENT

BOA STAFF REPORT
DOCKET NUMBER: B.O.A. 14-70 (Rehearing)
LOCATION:

#1

B.O.A. MEETING: June 24, 2015

1288 Dovecrest Rd.
(+/-731.5 South of Macon Rd.)

OWNER OF RECORD / APPLICANT: Thomas Szymanek
REPRESENTATIVE:

ETI Corporation (Forrest Owens)

REQUEST:

Use variance from Section 2.5.2 to permit existing
contractor’s storage in the OG District

EXISTING ZONING

Office general (OG)

OFFICE OF PLANNING AND DEVELOPMENT RECOMMENDATION
REJECTION

CONCLUSIONS:
The applicant is currently using the subject site as an office and is requesting a Use Variance to allow
for a contractor’s storage use. The UDC classifies contractor’s storage as an industrial use and is only
permitted in an Employment or Heavy Industrial district. The applicant had started to prepare the site
for the requested use without the proper approval and permits. The Office of Construction and Code
Enforcement notified the applicant of their need for a Use Variance from the Board of Adjustment.
The area was originally developed for a single-family use. An area to the west of the subject site was
rezoned in 1988 as Commercial and contains office and commercial uses. The OPD staff report from
that rezoning states that the intent of the rezoning was to provide a transitional buffer between the
industrial uses on the west side of Sycamore View Road and the residential uses along Dovecrest Road
In 1999, the owner of the property to the north of the subject site requested a Use Variance for an office
with contractor storage. OPD staff at that time determined that there was not a hardship and that the
property could reasonably be used for one of the permitted uses at that time and the applicant withdrew
the request. In 1999, the governing body approved to rezone this site to OG. Again, the intent at the
time was to provide a buffer between the commercial uses along the west side of Dovecrest Road and
the residential area to the east of the subject site.
OPD finds that this application does not satisfy the findings of fact in Section 9.22.6 of the UDC. OPD
staff believes that a hardship has not been proven, that the intent of the Germantown Parkway Plan and
the UDC are not being met and that the propose use will have an adverse effect on the surrounding
neighborhood. Also, a Use Variance can only be granted when the property is proven to be unsuitable
for any of the permitted uses of the designated zone. Since the parcel contains a structure that has been
used as a single-family house and an office and the applicant is proposing to use it as an office, OPD
has deemed that the subject site can be used for at least two permitted uses in the OG district.

Staff: Troy Frasier

email: troy.frasier@memphistn.gov
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Site Plan

Submitted Site Rendering
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Photos

Subject site from the north

Existing office

Subject site from the south

Proposed storage area
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Single-family houses to the south of subject site
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STAFF ANALYSIS
Site Characteristics
The subject site is located approximately 731 feet south of Macon road on the east side of
Dovecrest Road. The subject site is approximately 2.1 acres located in an Office district
and is Lot 3 of the unrecorded South and Whitten’s Macon Road Subdivision. The
subject site contains 350 feet of street frontage along Dovecrest Road, and Dovecrest
Road is unimproved on the subject parcel’s side of the road.
Currently, the subject parcel contains a 1768 square foot structure that was originally
built as a single-family residence. The structure is currently being used as an office. The
lot contains two access points from Dovecrest Road. One is a concrete driveway that
leads to the garage, and the other is a gravel/dirt driveway that leads into the backyard.

Area Characteristics
The subject site is
located
in
the
Germantown Parkway
Study Area.
The
subject
parcel
is
located in an area label
“Mixed Use” on the
plan’s future land use
map (see map to the
right).
The current
zoning designation is
Office General (OG).
The subject parcel is
surrounded by a mix of
uses.
There are
commercial and office
uses to the west of the
subject parcel along
the west side of
Dovecrest Road. There
are a couple of other
office uses to the north
of the subject site as
well. The majority of
the area to the south
and east are singlefamily residences.
The area is bordered by Macon Road to the north and Sycamore View Road to the west.
The high intensity commercial uses are concentrated along these two major arterial roads.
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Dovecrest Road is a local unimproved road. It is 20 feet wide and does not contain
sidewalks or curb/gutter.
The subject property is part of the unrecorded South and Whitten’s Macon Road
Subdivision. All the original lots along the eastern side of Dovecrest Road were +/- 2
acres with 350 feet of road frontage along Dovecrest. All of the other lots along the
eastern side of Dovecrest have been subdivided over the years into smaller lots for
residential uses.

Area History
The area was originally developed for a single-family use. However, over time parts of
the area has transitioned into office and commercial uses. An area to the west of the
subject site was rezoned in 1988 as Commercial and contains office and commercial uses.
The OPD staff report from that rezoning states that the intent of the rezoning was to
provide a transitional buffer between the industrial uses on the west side of Sycamore
View Road and the residential uses along Dovecrest Road.
The area zoned OG along the east side of Dovecrest Road that includes the subject site
was originally zoned residential. In 1999, the owner of the property to the north of the
subject site requested a Use Variance for an office with contractor storage. OPD staff at
that time determined that there was not a hardship and that the property could reasonably
be used for one of the permitted uses at that time. The applicant withdrew the case before
the BOA could make a ruling on it. That prompted the applicant to work with the
surrounding landowners along the eastern side of Dovecrest to request a rezoning from
residential to office uses, and in 1999, the governing body approved the rezoning of this
area to OG. Contractor storage has never been a permitted use in this area. Again the
intent at the time was to provide a buffer between the commercial uses along the west
side of Dovecrest Road and the residential area to the east of the subject site. The
purpose of both re-zonings was to provide a buffer for the residential area to the east and
south.

Overview
The applicant is currently using the subject site as an office and is requesting a Use
Variance to allow for a contractor’s storage use. The UDC classifies contractor’s storage
as an industrial use and is only permitted in an Employment or Heavy Industrial district.
The applicant had started to prepare the site for the requested use without the proper
approval and permits. The Office of Codes Enforcement notified the applicant of their
need for a Use Variance from the Board of Adjustment.
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Analysis
OPD has determined that the
property does not have an unusual
characteristic that would cause an
undue hardship or a practical
difficulty on the property owner.
The parcel is a large, flat, rectangle
shaped lot that is suitable for many
permitted uses in the OG district. In
the Letter of Intent, the applicant’s
representative suggests that the
hardship is due to the size of the lot
and the area’s mixture of uses. OPD
does agree that the lot is a large lot.
However, the size of the lot does not
limit the owner from establishing
any of the permitted uses allowed in
the OG district. Again all of the
properties along the eastern side of
Dovecrest Road were once 2 acres
in size with 350 feet of road
frontage (see map to the right). The
surrounding large lots have been
subdivided in the past and the
applicant has the right to subdivide the large lot to increase the profitability of the lot.
OPD concedes that there is a mixture of uses to the west and north of the subject site, but
does not agree that this is a hardship. The uses in the area are allowed in their designated
zones. The Germantown Parkway Area Plan has designated the area as a mixed use
zone. However, the plan defines the mixed use zone as an area that “may include some
highway and service commercial uses, but are intended to be primarily office and multifamily areas that provide transition to adjacent residential neighborhoods.” There is no
mention of industrial uses in the mixed use zones.
The subject site is located in an Office General zone (OG). The Statement of Intent for
the OG district in Sub-Section 2.2.3B reads as follows:
The OG District is intended to accommodate a range of more intense professional office uses
and a limited range of civic, residential and commercial service uses. The district is intended
to be located along freeways and adjacent to commercial uses to act as a buffer between
higher intensity commercial and lower intensity residential.

Again, the intent of the Germantown Parkway plan and the UDC is for the subject site to
be used in a manner that will act as a transitional buffer between heavy commercial uses
and the adjacent residential uses. An industrial use does not fall into that category of uses
that would provide a good buffer for the residential uses.
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The applicant states that
another hardship is due
to the flooding that
occurs on the eastern
edge of the propoerty,
and that there is a pond
on the site during times
of
heavy
rain.
However, the property
owner to the south has
owned her property for
over 20 years, and she
states that she has never
seen a pond form on the
subject site. Also the
contour map to the right
shows that there is an
elevation change of 10
feet that slopes to the
southwest corner of the
subject site. There are
culverts and a drainage
ditch along Dovecrest
Road. OPD does not
belive a slope of 10 feet is considered an unsual characteristic in this area.
Finally, OPD believes that the proposed use will have an adverse effect on the
surrounding neighborhood. Although the east side of Dovecrest was rezoned as Office in
1999, only three of the nine parcels have been converted into office uses. The other
parcels to the north, south and east of the subject site are all still used as single-family
residences. The proposed use will be visually unappealing to the surrounding
neighborhood and will be noisy during the times that trucks pick-up and drop off supplies
and when equipment is being loaded and unloaded. These two effects may be mitigated
with certain conditions. However, outdoor contractor’s storage is hard to monitor and
has the potential to grow out of control.

Conclusion
OPD finds that this application does not satisfy the findings of fact in Section 9.22.6 of
the UDC. Below are the required findings of facts for a variance request:
1. Unusual characteristics of the property. The property is unusual in that it exhibits at
least one of the following exceptional physical features as compared to other
properties located in the same zoning district: exceptional topographic conditions,
exceptional narrowness, exceptional shallowness, exceptional shape or any other
extraordinary and exceptional situation or condition;
2. Practical difficulties or undue hardship. By reason of the unusual characteristic found
to apply in Paragraph 1, the strict application of any regulation found in this Code
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would result in peculiar and exceptional practical difficulties to or exceptional or
undue hardship upon the owner of such property;
3. The unusual characteristic found to apply in Paragraph 1 is not the result from any
deliberate action by the owner;
4. That a variance from the strict application of this Code may be granted without
substantial detriment to the public good and without substantially impairing the intent
and purpose of an adopted plan and this Code;
5. The requested variance will be in harmony with the purpose and intent of this
development code and will not be injurious to the neighborhood or to the general
welfare;
6. The variance is not granted simply because by granting the variance, the property
could be utilized more profitably or that the applicant would save money.
B. Use Variances
1. In addition to the findings established for other variances in Sub-Section A, the
Board of Adjustment shall also find that none of the uses permitted on the
property are practical due to either the unusual characteristic found to apply in
Sub-Section A, Paragraph 1, or to any physical improvements made upon the
property.

OPD staff believes that a hardship has not been proven, that the intent of the Germantown
Parkway Plan and the UDC are not being met and that the propose use will have an
adverse effect on the surrounding neighborhood. The applicant submitted two Affidavits
from local real estate brokers as proof of a hardship, and the value of the property were
mentioned three separate times. OPD believes the only reason for this request is to
increase the profitability and value of the property and this cannot be a justification for a
Variance.
Paragraph 9.22.6B(1) states that the property be deemed unusable for any of the
permitted uses in the OG district because of the proven hardship. A hardship alone is not
enough to grant a use variance. The applicant has stated in his Letter of Intent that the
existing building will be used as an office. Since the property can be used as an office,
this application does not meet the findings of facts of Section 9.22.6 of the UDC for a
Use Variance. The applicant is requesting two principle uses on a parcel, and a Planned
Development would be a better option for relief.

CASE SUMMAY
This application was filed in December of 2014 and was supposed to be heard in January
of 2015 but the applicant had requested a 30-day hold at that meeting. It was also held at
the February BOA meeting because of Public Notification error on OPD’s part. The case
was finally heard on March 25th and the BOA voted 3-4 in favor of rejection. The
applicant then requested a rehearing during the April BOA meeting and it was granted
with a vote of 8-0. This is a rehearing of a previously rejected request for a Use
Variance.
This application is a request for forgiveness and not permission. As previously stated,
Code Enforcement had cited the applicant for starting work on the request without the
proper zoning or permits. Since the citation, the business has continued operation on the
site and the case is still in Environmental Court.
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RECOMMENDATION: Rejection
Below are suggested site plan conditions if the board approves this application:
1. A final site plan with elevations shall be submitted to the Office of Planning and
Development prior to any building permit being issued.
2. Any structure constructed for this use shall match the character of the
neighborhood. Metal buildings are not permitted on the site.
3. Hours of loading and unloading will be from 7am to 8pm.
4. The chain link fence in the front yard will be removed and replaced with a
wooden sight proof fence according to the submitted site plan.
5. Replace the Loblolly Pines with Nellie Steven Hollies on the final site plan.
6. There shall be no storage of material outside of the proposed areas on the site
plan.
7. No vehicles larger than the standard pick-up truck shall be stored outside on the
site.

GENERAL INFORMATION
Street Frontage:
Planning District:
Zoning Atlas Page:
Parcel ID:
Zoning History:

350’
Germantown Parkway Area Plan
1945
089014 00037
Originally residential but was rezoned to Office in 1999

DEPARTMENTAL COMMENTS
The following comments were provided by agencies to which this application was
referred:
City Engineer:
The City Engineer has no objection to the
variance.
City Fire Division:
No comments.
City Real Estate:
No comments received.
City/County Health DepartmentNo comments by the Water Quality Branch & Septic Tank Program.
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Memphis Light, Gas and Water:
MLGW has reviewed the referenced application, and has no objection, subject to the following
conditions:











Street Names: It is the responsibility of the owner/applicant to contact MLGW–Address
Assignment @ 729-8628 and submit proposed street names for review and approval.
Please use the following link to the MLGW Land & Mapping website for Street Naming
Guidelines and the Online Street Name Search:
http://www.mlgw.com/builders/landandmapping
It is the responsibility of the owner/applicant to identify any utility easements, whether
dedicated or prescriptive (electric, gas, water, CATV, telephone, sewer, drainage, etc.), which
may encumber the subject property, including underground and overhead facilities.
No permanent structures will be allowed within any utility easements, without prior
MLGW approval.
It is the responsibility of the owner/applicant to contact TN-1-CALL @ 1.800.351.1111,
before digging, and to determine the location of any underground utilities including electric,
gas, water, CATV, telephone, etc.
It is the responsibility of the owner/applicant to pay the cost of any work performed
by MLGW to install, remove or relocate any facilities to accommodate the proposed
development.
It is the responsibility of the owner/applicant to comply with the National Electric Safety
Code (NESC) and maintain minimum horizontal/vertical clearances between existing
overhead electric facilities and any proposed structures.
It is the responsibility of the owner/applicant to comply with Memphis/Shelby
County Zoning Ordinance - Landscape and Screening Regulations.
Street Trees are prohibited, subject to the review and approval of the landscape plan by
MLGW Engineering. It is the responsibility of the owner/applicant to submit a detailed
landscape plan to MLGW Engineering.
Landscaping is prohibited within any MLGW utility easement without prior MLGW
approval.

 It is the responsibility of the owner/applicant to submit a detailed plan to MLGW
Engineering for the purposes of determining the availability and capacity of existing utility
services to serve any proposed or future development(s). Application for utility service is
necessary before plats can be recorded.
o All residential developers must contact MLGW's Residential Engineer at Builder
Services: (901) 729-8675 to initiate the utility application process.
o All commercial developers must contact MLGW's Builder Services line at 729-8630
(select option 2) to initiate the utility application process.

It is the responsibility of the owner/applicant to pay the cost of any utility system
improvements necessary to serve the proposed development with electric, gas or water
utilities.

City Board of Education:
Construction Code Enforcement:
AT&T Tennessee/Bell South:
Memphis Area Transit Authority (MATA):
Neighborhood Associations

No comments received.
No comments received.
No comments received.
No comments received.
No comments received.
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LETTER OF INTENT

December 20, 2014
Mr. Chip Saliba, Manager
Land Use Controls
Office of Planning and Development
125 N. Main Street, Room 468
Memphis, TN 38103
RE: Application for ‘Use Variance’ from UDC (section 2.5.2)
1288 Dovecrest Road, Memphis, TN 38134
ETI Project No. 14069-10
Dear Mr. Saliba:
On behalf of Mr. Thomas Szymanek, owner of Viktor Hall Construction, LLC, please
find enclosed with this letter an application for a use variance from article 2.5.2 of the
Unified Development Code (UDC) to permit the use of contractor storage yard on a lot
zoned OG, Office.
Mr. Szymanek purchased the property at 1228 Dovecrest Road in December, 2013. The
intent was to utilize the office for his contractor business and the property for storage of
his equipment. The previous owner was also a contractor and had the same uses on the
property as requested by the applicant. As a result, Mr. Szymanek was unaware that the
use of “contractor storage yard” was a non-permitted use. As he began to improve the
property and building he was notified by Construction Code Enforcement that the use of
the property for storage of equipment and materials was not permitted and he would need
to seek a variance from the Board of Adjustment to continue said use.
Unusual characteristics of the property or exceptional situation –
The site is located in an area with multiple land uses. Across the street and in the near
vicinity are high intensity commercial uses such as fast food restaurants, hotels, gas
stations and furniture stores. Along Dovecrest there are offices and commercial uses. To
the east are residential uses. Adding the requested land use and appropriate buffers will
not be detrimental to the surrounding area and fit in with the variety of land uses in the
area.
Another unusual characteristic of the property- it is the largest lot on the street
(350’x260’) at approximately 2.1 acres. The property is over three times the size of some
adjacent lots. This large expanse of property permits the applicant to keep the existing
natural buffer around the perimeter as well as install additional landscaping to buffer any
views of the property from adjacent neighbors. The applicant proposes to place most of
his equipment in an addition on the east side the existing building and in a storage
building to be located toward the northeast corner of the site. The remainder of the
storage area will be screened from the east by an existing landscape buffer and to the
south and west (Dovecrest Road) by a proposed landscaping screen and fencing.
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It is important to note that this property is subject to and part of the Germantown
Parkway Area Study adopted by the Shelby County Commission and Memphis City
Council in April, 1992 (a portion of which is attached). According to the Future Land
Use Plan adopted with this study, the property is designated as a mixed-use center. It is
located in close proximity to the designated urban center of Sycamore View and I-40. As
a result, the particular uses requested with this application seem appropriate and fit in
with the future plans of the area.
In closing, with the variety of existing land uses in the area, the large size of the property
which allows for adequate buffering from adjacent properties, and the current
Germantown Parkway Study that recommends this property area for mixed uses, we feel
the uses of a contractor’s office and storage area are appropriate. We respectfully request
your recommendation of approval. If you have any questions, or need additional
information, please do not hesitate to contact me at (901) 758-0400.
Sincerely,
ETI Corporation

Forrest N. Owens
Planning Director
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AFFIDAVIT OF HARDSHIP
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LETTER OF SUPPORT

TO WHOM THIS MAY CONCERN:

With the improvements being made at the above address, we realize that this
business will be one our neighbors can appreciate. When I wrote earlier about
the view from the street it was due to my husband being a complainer, and he
wanted to go down to the court, but going downtown is not my idea of pleasant
trips anytime.
We see the changes and even more are in the immediate future, so I recall my
former complaint letter about the property. With the changes on the drawing
board it will be one of a big compliment to the neighborhood.
The house across the street from there really needs someone to claim it and
make changes there.
I feel sorry for buildings that are in need of repairs and that house has a lot of
potential.

Sincerely,

Lavanda Jean Qualls (901) 371-0618
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LETTER OF OPPOSITION

To: Memphis and Shelby County Zoning Board of Adjustment
From: Toni Mitchell Haas
Regarding: Case # B.O.A. 1479
1288 Dovecrest Rd
Memphis, TN 38124

Dear Board Members,
Thank you in advance for your time and attention to this matter. I own the house directly
south of 1288 Dovecrest, my address is 1264 Dovecrest. I purchased this home in 1996 and
lived there until my marriage in 2008 when I relocated to the Gulf Coast. At that time I began
to rent the home out as a residential property.
In the 19 years in which I have owned the home there has never been any trouble at that
address in which police were required or any type of disturbance from myself or the people
who have been renting the home. I say this because in the attached email you will see that Mr
Szymanek (1288 Dovecrest) makes some accusations that the renters in the home are
troublesome. That being said, I would like to explain to the board this is an income property
for me and since Mr Szymanek purchased the property at 1288 Dovecrest in Dec of 2013, it
has become a construction site. Not only does this violate the current zoning requirement but
it has turned the area into an eyesore and created unnecessary traffic and noise in the
neighborhood. My current residents do not wish to live next door to these conditions and I
can’t image that anyone else would either. Therefore, these actions will end up costing me
money in lost rent and or having to lower the amount of rent I can collect due to the problems
of my renters will have dealing with Mr Szymanek and his construction business. I am
including photos taken from my property looking on to his at the end of the letter. As you
will see it is unsightly and I think dangerous.
In this quiet neighborhood zoned residential and general office. Mr Szymanek has bulldozers,
cranes, and large construction equipment entering and leaving his property daily. Many times
each day traffic comes to a stand still as his equipment is unloaded and reloaded on trailers.
He has a very large diesel fuel tank located on the property with which he refuels this
equipment as needed. This offer occurs multiple times each day. He has large containers
located on the property where his employees dump waste of unknown sources that has
remained there for months. In the email he send me you will see that he acknowledges that
one of his employees has been known to expose himself and urinate facing the young lady
who currently rents in my home.
Also in the attached email you will see that Mr Szymanek attempts to threaten me into
allowing this variance by stating that if he does not receive this variance he will be forced to
rent the house out. The following are quotes from his email.
“The only way to do that is to rent it to 2 or 3 families that could live there together. That
basically means renting to illegal aliens which I don't want to do because 2 or 3 families
living there would make the place look a lot worse than it does now.”
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He also states that if I allow the variance he will provide work on my property but if not he
will tear down the fence between our properties.
“Anyway, I really would like your support with this use variance. I am very willing to help
you with the drainage problem that you currently have. When your tenant showed me around,
he pointed out that during a rainfall, half of his front yard is under water. I have also noticed
this on numerous occasions and have taken pictures of it. I can install drainage on your
property that would eliminate this problem. The wood fence that separates our properties is
also very old and rotted. I am willing to replace it with a brand new one. If I end up having to
rent this place, I will have to take this fence down because it would be a safety risk for my
tenants. I could not replace it because it would cost too much money which I could not invest
in a rental property. I am also willing to do more improvements on your property as a sign of
good faith.”
When I attend the hearing for this issue on January 28, 2015, I understood one of your board
members make a statement that the city does business with Mr Szymanek and that this board
member meets with him weekly to review the progress of Mr Szymanek business with the
city. I am appalled to think that our city does business with someone who:
1. Knowingly violates the zoning ordinances of the city
2. Has turned this nice neighborhood into an eyesore
3. Slandered the people who rent my home
4. Attempting to bully me and who knows how many others is the area into allowing him to
have this variance by threatening to rent his property to multiple families of “illegals”,
which by the way also violates the zoning laws for this area. It is not zoned multi-family!
I am once again going to drive the 8 hours from my home to attend the hearing of March 25,
2015 to express my concerns over Mr Szymanek and his operation at 1288 Dovecrest.
Attached you will find Mr. Szymanek’s email to me of Feb.4, 2015 and 28 photos taken
looking onto his property.
Again, thanks for your time and attention.
Sincerely,
Toni Mitchell Haas
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Troy,
It was pleasure to meet you just AFTER the BOA (non-)Hearing last month.
I am an Engineer/Consultant with offices at 1256 Dovecrest Road also representing the
Building Owners- Wingshooters International of Dallas, TX. We are opposed to the proposed
variance(s) for several reasons which I am glad to discuss with you and the Board at any
time.
Please keep me informed of any activity in this case.
Mailing: CRAFTON ENGINEERING, P.C. 1256 Dovecrest Road, Memphis, TN 381347621
email: ncrafton@bellsouth.net
cell Phone (901) 674-7283
office/voicemail (901) 266-4501
Thank You,
Nick Crafton, P.E.
CRAFTON ENGINEERING, P.C.

