MEMPHIS AND SHELBY COUNTY OFFICE OF PLANNING AND DEVELOPMENT

BOA STAFF REPORT

#14

DOCKET NUMBER: B.O.A. 15-10 CC B.O.A. MEETING: February 25, 2015
LOCATION:

0 Millington Rd.

OWNER OF RECORD / APPLICANT: Turkey Lake, LLC
REPRESENTATIVE:

David W. Hilsdon

REQUEST:

Appeal of Interpretation that Tree Harvesting
requires a Special Use Permit in the Floodway and
Conservation Agriculture Districts

EXISTING ZONING:

Floodway (FW) and Conservation Agriculture with
Floodplain Overlay (CA[FP])Districts

OFFICE OF PLANNING AND DEVELOPMENT RECOMMENDATION:
No Recommendation

CONCLUSIONS
1. The definitions of Silviculture by Wikipedia and Tree Harvesting as found in Chapter 12.3
of the UDC, match up well with the applicant’s description of the requested activity on the
subject site.
2. The definitions above coupled with the description of the permitted uses found in the table at
2.9.6A, (see page 6 of this report), lead the staff to conclude that the intended activity for the
subject property is better described as Resource Extraction rather than Agricultural.
3. However, as staff has reviewed this request, we find no less than 8 sections of the Code that
address this issue in some form or fashion. In many instances, these sections contradict each
other.
4. Staff is deferring to the Board of Adjustment on this matter.

Staff Planner: John D. (Don) Jones

E-Mail:john.jones @memphistn.gov
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General Location Map

Subject property (red outline) is located generally west of the Frayser area of Memphis, and
beyond the incorporated limits of the City of Memphis.

BOA. 15-10
Staff Report

February 25, 2015
Page 3 of 20

Zoning Map

The subject property outlined in red is split by two zoning districts. Approximately ¾ of the site is in the
Loosiehatchie Floodway and remaining ¼ is zoned Conservation Agriculture (CA) with a Floodplain
Overlay (FP)

Floodway is shown in the diamond shaped hatch pattern. Floodplain is illustrated with the vertical lines.
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Request:
The request herein is an Appeal of an Administrative Interpretation of the Unified
Development Code with respect to the regulation of Timber Harvesting.
The applicant believes that Timber Harvesting is an activity that is permitted by right
under the Agricultural Use Category. Staff reads the UDC to require a Special Use
Permit from the Shelby County Board of Commissioners, and the Memphis City Council
under the Use Category “Resource Extraction.”
Background:
Applicant’s Letter of Intent:
“It is the intent of Turkey Lake LLC to harvest hardwood and pulp softwood
for sale to market, per a site specific Timber Matrix, developed by our
licensed engineer and approved by your staff at the location described above.”
“It is our position that the two parcels are zoned CA-FW and that the
harvesting of timber is an activity by “right” under the UDC, rather than an
activity requiring a “Special Use Permit”.
Time Line of Events:
Attached at the appendix to the report are e-mails that were shared between the applicant,
his engineer, Mr. Hilsdon, and members of the OPD, Mr. Burk Renner and Planning
Director Josh Whitehead.
Mr. Renner has indicated that in early December 2014, an inspector with the Office of
Construction Code Enforcement noticed the result of tree cutting taking place within his
territory. Further inquiries resulted in a finding that a permit to remove trees under the
Tree Ordinance, (UDC Chapter 6.1) had not been issued nor had an application been
filed. This resulted in the issuance of a “Stop Work Order”.
Conversations between the applicant and his representative and DPD staff followed as
evidenced in the e-mails found in the appendix of this document. From those e-mails, the
applicant advanced his theory that Tree Harvesting is permitted by right in the Floodway
and CA zoning districts. Mr. Renner countered that OPD did not agree with the
applicant’s logic and that in the opinion of the OPD the use falls under the heading
Resource Extraction and requires a Special Use Permit.
The Unified Development Code
The Permitted Uses Table on the following page is organized by Districts; Residential,
Mixed Use, Industrial, Special Purpose, Overlay, and Open. Within each District are Use
Categories which classify land uses and activities based on common functional, product,
or physical characteristics. Below each Use Category is a reference to a Sub-section of
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the Code, (ex: 2.9.6A) which includes a table of typical principal and accessory uses
under this category.

On the far right hand side of the chart under the heading Use Standards is a Sub-section
of the Code that adds additional requirements to the “By-Right” or “Special Use”
approval.
Applicant’s Position
Looking at the Permitted Uses Table for the Use Category “Agriculture,” the applicant
finds the first Principal Use listed is “All Agriculture, except as listed below.” There is a
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black square in the matrix where the use meets the Floodway and Conservation
Agriculture Zoning District. Reading below that line, the applicant finds that there are no
other uses on the list to correspond to his intended activity, Tree Harvesting. Now going
to Sub-Section 2.9.6A, below, the applicant finds on the list, “Timber tracts, forest
nursery gathering of forest products.”

So from that it appears the requested use is listed in Sub-section 2.9.6A and thus should
be considered under the Principal Use as “All agriculture” which is permitted by right
and subject to whatever other requirements apply in the Unified Development Code.
Staff’s Response
Uses Permitted Table and 2.9.6 A
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As Mr. Renner states in his e-mail to Mr. Mosley, dated December 19, 2014, “it is my
belief that you are misinterpreting Article 2.9.6A&B. These sections are just a listing of
uses that are typically found in these Use Categories. For the regulation of by right, by
special use permit or prohibition of a use in a zoning district, we have to refer to Table
2.5 Permitted Use Table. So, even though Timber Tracts, forest nursery gathering of
forest products may be listed as a typical Agricultural Use, the City Council and County
Commission in adopting the UDC and through the creation of the Use Table, have
elected to require a Special Use Permit for “Resource Extraction” more specifically –
Dredging, earth extraction, clearing or grading (silviculture) if these uses are located in a
designated Floodway zone,”.
So stated another way, even though you may have found an item under Sub-section
2.9.6A, there is a more specific item in the Permitted Use Table that describes your
requested use and we believe that is the regulation for this use. And that use, “Dredging,
earth extraction, clearing or grading (silviculture)”, requires a Special Use Permit.
Definitions of Terms
The definition of Silviculture from Wikipedia is included in Appendix C on page 18 of
this report. Siliviculture is described as “the practice of controlling the establishment,
growth, composition, health and quality of forests to meet diverse needs and values.”
Chapter 12.3 of the UDC provides a definition of Timber Harvesting: Removal of some
or all trees on a tract of land, not incidental to development of the land for nonagricultural purposes, for the purpose of obtaining income, developing the environment
necessary to regenerate the forest, or to achieve some special objective such as the
development of special wildlife habitat needs.
So clearly these two definitions overlap and match well with the applicant’s Letter of
Intent on page 4 above.
Sub-section 2.9.6A
Returning now to Sub-section 2.9.6A, page 6 above, one needs to also consider the
sentence under the heading of Agriculture which describes the Category: Agriculture.
Characterized by uses that create or preserve areas intended primarily for the raising of
animals and crops, conservation, and the secondary industries associated with agricultural
production.
With this description in mind, it is far more clear that the activity described in the
applicant’s Letter of Intent, and the definitions of the Siliviculture and Timber Harvesting
are better fits under Resource Extraction. By contrast, the item listed in the table at
2.9.6A, Timber tracts, forest nursery gathering of forest products is a better category for
the growing of trees for a Christmas Tree farm.
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Use Standard 2.6.2D
Another point that supports staff’s interpretation is found in the Use Standards column of
the Uses Permitted Table. Use Standard 2.6.5D is associated with the Principal Use
“silviculture.” Use Standard 2.6.5D directs the reader to Chapter 6.6 of the UDC,
Floodway Protection. Section 6.6.1 is titled “Dredging, Earth Extraction, Clearing or
Grading (Silviculture)” which is directly to the point here. The point being that, unlike
uses in the Floodway that are permitted by right because they are presumed to have little
or no impact on their surroundings, additional input is needed from state and or federal
authorities before the practice of Tree Harvesting is permitted.
However, it also only fair to point out that no less than eight sections of the Code apply to
this issue: 2.5.2, 2.6.5D, 2.9.6A, 2.9.6B, 3.5.3B(2), 3.5.3C(2), 6.1.2C, and 6.6.1 and each
in some way or another modifies or conflicts with another section. Thus, staff feels that
this appeal is ripe for a review and decision by the Memphis and Shelby County Board of
Adjustment. The attachment at Appendix D discusses the various sections.
Effect of Appeal
If the appeal is granted, the applicant will be able to save time from filing an application
and going through an approval process that includes the Memphis and Shelby County
Land Use Control Board and both the Shelby County Board of Commissioners and the
Memphis City Council.
If the appeal is not granted, the applicant will have to file the Special Use Permit
application and said application.
Recommendation:

No Recommendation

If approved, the following conditions shall apply:
1. Any trees in the Floodway and Conservation Agriculture Districts that are cut as a
result of this appeal, shall retain a stump height of at least 18 inches in height.
2. No trees under 6 inches in caliper shall be cut and the disposal of associated debris
into a water course shall be prohibited.
2. The applicant shall submit a Notice of Intent for the subject property(s) to the
Manager of the OPD East office for his review and approval.
3. A site plan meeting the requirements of the Tree Matrix at Sub-section 6.1.2.C for
agricultural uses shall be filed with the Manager of OPD East.
4. The plan in #3 above, shall include a requirement that the boundaries of the areas to
be cleared be drawn on the plan by and marked in the field by licensed engineer.

BOA. 15-10
Staff Report

February 25, 2015
Page 9 of 20

5. Removal of trees in the Floodway District shall follow Best Management Practices as
described in the following Manual: “A GUIDE TO FORESTRY, BEST
MANAGEMENT PRACTICES IN TENNESSEE, Tennessee Department of
Agriculture, Division of Forestry, 2003.
6. Provide erosion and sediment control and submit a Storm Water Pollution Prevention
Plan (SWPPP) to the Tennessee Department of Environment and Conservation for
their review and approval.

DEPARTMENTAL COMMENTS
The following comments were provided by agencies to which this application was referred:
City Engineer:

The City Engineer has no comment on the variance provided that Erosion and Sediment
Control is used and a Storm Water Pollution Prevention Plan (SWPPP) is submitted to
the Tennessee Department of Environment and Conservation.
Appendix:
A. Application and Letter of Intent
B. E-mails between parties
C. Definition of Silviculture
D. Sections of the Code that relate to this issue

.
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Appendix D
Insofar as the treatment of tree harvesting, there are no less than nine disparate
sections of the UDC that both govern this subject and appear to conflict with one
another. It was due to this conflict that the Board of Adjustment had to hear an
appeal of a determination by the Planning Director in early 2015. In short, the
following breakdown of each of these sections of the Code demonstrates the
conflict:










2.5.2 Section 2.5.2, the use table, requires a Special Use Permit from the
legislative body(s) in all zoning districts for the following use: “Dredging,
earth extraction, clearing or grading (silviculture).” The term
“silviculture” is not defined in the UDC. To the untrained eye, it would
appear that “silviculture” is synonymous with the term “earth extraction.”
However, consultation to a dictionary reveals that silviculture has no
relation to earth extraction; instead, it deals with the growing of forests,
which calls into question its placement within a parenthetical. This
particular use, as listed in the use table, contains a cross-reference to SubSection 2.6.5D.
2.6.5D Sub-Section 2.6.5D is located in the “use standards” section of the
Code, which is meant to guide a property owners who find themselves
proposing a use that requires a Special Use Permit. However, Sub-Section
2.6.5D poses two problems: 1) it is entitled, “Dredging, Earth Excavation,
Clearing or Grading (Timber Cutting);” which is not the exact title
contained in Section 2.5.2; and 2) it contains no use standards whatsoever
and instead sends the reader to yet a different section of the Code, Chapter
6.6.
6.6 This chapter, which is being taken out of order in this list since it was
referenced in Sub-Section 2.6.5D, is entitled “Dreading, Earth Extraction,
Clearing or Grading (Silviculture).” Based on the language of the first
sentence in this Chapter, it appears this Chapter does not address timber
cutting/silviculture at all. It only contains regulations related to
“excavation,” which is a term not used in any of the earlier descriptors.
2.9.6A Sub-Section 2.9.6A is listed in the “use categories” section of the
UDC; it is cross-referenced in Section 2.5.2. This sub-section lies within
Chapter 2.9, which is meant to further list the specific uses that are listed
in general in Section 2.5.2, the use table. In the table in this sub-section,
all of the many specific uses that may be classified as “Agriculture.” This
table includes the use “Timber tract, forest nursery gathering of forest
products.” None of these items are defined in the definitions section of the
UDC, Section 12.3.1.
2.9.6B This sub-section lists the specific uses under what the use table
calls “Resource Extraction.” Found in this list is the use “Dredging, earth
extraction” but no mention is made of “timber harvesting” or
“silviculture.” Like the Sub-Section 2.9.6A, this sub-section is crossreferenced in Section 2.5.2.
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3.5.3B(2) This paragraph states “No dredging or earth extraction is
permitted within a FW District without approval of a special use permit
(see 9.6); and no clearing of timber or grading within certain areas of the
floodway as specified in 6.6 is permitted without approval of a special use
permit.” Again, while Chapter 6.6 contains “silviculture” in its title, it
does not cover this activity.
3.5.3C(2) This paragraph is located almost immediately behind Paragraph
3.5.3B(2), described above. It states, “The harvest of timber for a
sustained yield is considered an agricultural use, exempt from the
provisions of Chapter 6.6. For the purposes of this development code, the
harvest of timber constitutes the cutting and removal of trees greater than
six inches in diameter at a height of 18 inches above the ground and
retention of the remaining stump in place. Smaller trees may not be cut
and the disposal of associated debris into a water course is prohibited.”
This appears to directly contradict not only the section previously cited,
but also the use table which lists “silviculture” as an “Resource
Extraction” use and not as an “Agricultural” use.
6.1.2C Chapter 6.1 covers the tree permit process. Specifically, SubSection 6.1.2C contains a tree removal matrix that contains the tree
retention requirements around the perimeter of the site that is subject of
the tree removal. This matrix does not explicitly contain the terms “timber
harvesting” or “silviculture,” but it does contain the term “Agricultural”
[use]. Under some of the sections listed above, timber harvesting is listed
as an agricultural use; under others, it is an open use. If the reader were to
place greater weight on those sections classifying timber harvesting as an
resource extraction use, then this tree removal matrix does not require any
trees to be retained on a site utilized for timber harvesting.
12.3.1 This is the definitions section of the UDC. Timber harvesting is
defined, but not “timber tract,” “forest nursery,” “gathering of forest
products,” or, most notably, “silviculture.”

