MEMPHIS AND SHELBY COUNTY ZONING BOARD OF
ADJUSTMENT

STAFF REPORT (Addendum) # 3
CASE NUMBER: BOA 14-59 City B.O.A MEETING: January 28, 2015
Held from December 17, 2014
LOCATION:

646 S. McLean Blvd/ 1828 Cowden

OWNER OF RECORD:

James E. Rasberry

APPLICANT:

J.T. & Jena Travis

USE DISTRICT:

Residential Single Family -8 (R-8) and Central
Gardens Historic District (H)
Variances to Subsections 3.9.2 E Front Yard Setback and Items
3.2.9 E.4(a)&(b) that address the locations of porches and patios

REQUEST:

RECOMMENDATION
REJECTION
Staff: John D. (Don) Jones

E-Mail: john.jones@memphistn.gov

Staff Writer: John D. (Don) Jones CONCLUSIONS:
Email: john.jones@memphistn.gov
Staff appreciates the difficulty of siting a house with modern day amenities on a corner lot with a width of
50 feet or less. To do so will require some give and take between designer, regulator and Landmarks
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In review of this site plan and requested variances, staff does not find that any one of the requested
variances provides the “knock-out punch”, but rather the totality of the variances coupled with the building
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character of the area, that approach is inconsistent with the intent of the Contextual Infill Standards.

Staff cannot support the requested variance to allow the new structure to be located some 20-25 feet in front
of the existing structures facing Cowden.
Staff can support the variances to allow the porch along the McLean Boulevard frontage to extend to within
1 foot of the west property line. But staff does not support the extension of the patio beyond the permitted 4
feet encroachment with the wall.
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General Location and Site Characteristics:
The subject property is located in the Midtown Area of Memphis within the Central
Gardens Neighborhood. More particularly, the property is located at the northeast corner
of S. McLean Boulevard and Cowden Avenue.
The property is vacant having formerly been occupied by a residential structure that was
partially above ground and partially below ground. The property does include a wide
curb cut and parking pad in the Cowden Avenue front yard and a smaller curb cut near
the northwest corner of the property.

Subject property outlined in red. Harbert Avenue is the next east-west street to the north
of the subject and Central Avenue is located to the south. McLean Blvd. abuts the west
property line, and Barksdale is located to the east.
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Aerial view with subject property identified. This aerial depicts the residential character
of the area with deep front yards and tree cover
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Views of Site from McLean Blvd., large curb cut is visible with small SUV in the
foreground. Next two views are of the abutting property to the east, house and detached,
one-car garage.
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History
A staff report was prepared and sent to the Board of Adjustment for review for the
December 17, 2014, meeting. Upon reading the staff’s review, and comments from the
Central Gardens Neighborhood Association, the applicant requested a 30-day
continuance on this request. The continuance was granted.
The December Report indicated that variances from the Contextual Infill Standards
including the Front Yard Setback, side and rear yard setback, garage location and the
depth of the front porch were needed. Also needed were variances for the location of
parking spaces in the side street yard, 4.5.2C.(1)(a)(b) as well as the width of the
driveway, and the location of the curb cut serving that driveway, 4.4.4A and B.
The comments from Central Garden included some details regarding Central Garden’s
Design Guidelines which is purview of the Memphis Landmarks Commission. The
Commission and Staff review will determine whether or not a particular building
elevation and materials as well as fencing materials and design are in keeping with the
historic character of the neighborhood.
Based on the comments in the Staff Report, the applicant has revised his site plan,
elevations and floor plan. As a result of the changes made to the site plan, the number of
variances have been reduced from eight to three. So clearly, the applicant is making a
sincere effort to address the issues cited in the prior staff report and comments from the
neighborhood association.
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For the purposes of this report, the old and new site plans will be shown. However, only
the new floor plans and elevations will be included in this report. Both the floor plans
and the elevations are added for illustrative purposes. The site plan is the key document
for the review by the Board of Adjustment; the Landmarks Commission will address the
building elevations and the walls and fences shown on the site plan.
The applicant has addressed some of the issues raised by staff and those responses will be
included in the report. He has also addressed some of the comments from the Central
Gardens Neighborhood Association. The Associations comments and the applicant’s
response to the comments are included in the appendix of this report. Comments from
the Landmarks Commission staff have been added to the body of this report.

Survey
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Applicant’s Request
The survey above underscores the points that the applicant makes with respect to the
physical and practical difficulties of developing this site.
Originally platted as Lot 2 of Roynon’s East Annesdale Subdivision, this site was
intended to be oriented to McLean Boulevard where it would enjoy some 120 feet of
frontage along McLean Boulevard and approximately 200 feet of depth. At that lot size,
it would be easy to develop the site for a individual residence that matches the prevailing
setback from McLean Boulevard as well as other criteria such as the setback of a
detached garage.
Between the original recording of the subdivision plat and 1952, the date associated with
the latest version of the Sanborn Insurance Maps, the original Lot 2 was reconfigured into
three lots facing Cowden Avenue. Each lot has a depth of 120 feet but the lot widths
vary from approximately 50 feet to 80 feet. The lot with the narrowest width is the
subject property.
The survey indicates that this is an irregularly shaped site. As is the case with corner lots,
some buildable area is lost at the corner of the lot due to the need to provide a radius to
for automobile turning movements. The survey shows a property width of 46.65 feet of
buildable width along Cowden Avenue. About half the area devoted to the radius,
approximately 12 feet, can be added to the lot width for a total width of about 58 feet. As
we proceed northward along McLean Boulevard from Cowden Avenue, the lot narrows
due to the angle of McLean Boulevard. The width at the north property line is 53 feet .
These dimensions do include the imposition of 5 feet of right of way onto the property
side of the sidewalk which further contributes to the difficulty of development this
property.
In response to the Findings of Fact the applicant states that this is a narrow lot which
leads to the need for the requested variances. The narrowness of the lot is due to the
widening of McLean Boulevard. Strict adherence to the zoning code will render this lot
undevelopable, and the requested variance will not only not be a detriment to the public
good, but will also be an asset to the neighborhood once the house is constructed.
Site Plan
Below are the two site plans, the one presented in December and the revised under
consideration in this report.
The changes include:
* Reduction in the overall square footage from approximately 4,000 square feet to
3,473 a reduction of about 1,000 square feet.
* Change to the elevations of the house fronting on Cowden Avenue to one story and
stair stepping back to a two story.
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*

Re-orientation of the garage from a front load facing McLean Avenue, to a side load
that now faces the north property line.
* Re-location of the curb cut from the north property line back a minimum of 3 feet off
the common property line.
* Removal of the turn-around (Hammerhead style) in the McLean Boulevard front
yard.
* Reduction in the amount of area (width) devoted to driveway.
* Width of porch is widened to 8 feet.
Other changes include:
*
*

Porch is now only partially covered, the area immediately surrounding the front door.
A wall or fenced courtyard is now shown on the McLean Boulevard frontage,
information on the height of that wall or fence is needed.

Prior site on the left; current site plan on the right.
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Floor Plans (new) – First Floor

10’ regulatory
setback

20’regulatory setback

Red circles show portions of building or building elements that encroach into the
regulatory setback
Blue circles indicate building elements such as walls or fences that are within 8 feet of
the McLean Boulevard right of way or within the required front yard setback of Cowden
Avenue.
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Cowden is at the far right, N. McLean at the bottom of the image.

Elevations
Facing Cowden Avenue
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Facing East (elevation w/o wall)

Facing East with wall

Zoning and Variances Needed
With the adoption of the Unified Development Code in 2010, the regulation of corner lots
used for residential purposes has changed significantly. This site has one front yard,
Cowden Avenue, a Side street yard, McLean Boulevard, and the remaining two yards are
regulated as side yards. The front yard has a required setback of 20 feet. The required
setback for a Side street yard is 10 feet, and the setback for side yards is 5 feet each.
These setbacks are reflected on the submitted site plan.
The remaining issue left over from the prior review is the front yard setback.
Even though the regulatory setback is a minimum of 20 feet from the right of way, the
Contextual Infill Standards require that the setback for new construction should fall
within the range of setbacks that fall between two properties on either side of the subject
site. In this instance, there is not a wide range of setbacks to consider.
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The setback for the house to the immediate east is about 43 feet from Cowden Avenue
and the next one to the east is 40 feet from the right of way. The average setback for the
north side of this block is 44 feet. A variance to reduce the setback from 44 feet is
needed.
Other Variances Needed:
As is often the case, in reviewing the materials submitted by the applicant, staff will find
other variances that are needed that are in addition to the original request. Such is the
case here.
The first story, floor plan is shown on page 10. On this page, staff has circled two areas
of concern. The red circles indicate building elements on the McLean Boulevard
elevation that encroach into the regulatory 10 foot setback. The McLean elevation on
page 12 indicates that these features appear to be a chimney in the Family Room and a
bay window in the Dinning Room. These elements are permitted to encroach. No
variance is necessary.
The blue circles on the floor plan show a courtyard and an uncovered porch that extend
into the required side street yard setback. The elevations on page 12 show a wall
screening the courtyard from the street, and a short decorative fence along the edges of
the porch.
According to Item 3.9.2E.(4)(a) of the UDC, the unenclosed patio or courtyard may
encroach up to four feet into the required side yard. This feature encroaches between 8 to
10 feet into the street side yard. A variance is needed.
The unenclosed porch is allowed to encroach up to a maximum of 8 feet into the setback
provided that a 5 foot separation is maintained between the porch and the property line.
The first floor plan shows the porch to be a consistent 8 feet in width, which is
recommended by the UDC, but the floor plan also shows that the porch has a separation
ranging from 1 foot to 3 feet from the McLean Boulevard property line. A variance is
needed.
Staff Review:
Request for Variance to 3.9.2 E Contextual Infill Standards:
The 1952 Sanborn Insurance Rate Maps, found at page 17 provides the historic context to
review this site plan. The Sanborn Maps in some instances support the applicant’s
contention and in some instances contradict his contention.
For instance, a review of the map reveals that there are other properties on this side of
Cowden Avenue that have less width than the subject property and still contain a
substantial home, so not all of the practical difficulty is owing to lot width. Also there
are two other properties that have the same depth from Cowden Avenue and here again
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those properties have building setbacks of 40 feet or more.
With respect to lot width, the other smaller lots are not corner lots and they have a
significantly greater lot depth. In regard to the two lots the east, the lot depth is the same
but the lot width is greater. So there is some uniqueness to this property.
The Sanborn map also establishes that a prior house existed on this lot and that house
extended well in front of the setback of the two lots on either side of the McLean
Boulevard frontage. The setback of that prior house from the property line was similar to
the existing request.
A measurement of setbacks along the north side of Cowden Avenue revealed that the
average setback of the existing houses on the block is 44 feet. The closest setback was 38
feet and the deepest setback was 53 feet. The setback of the two closest properties to the
east are 40 feet and 45 feet respectively. The Sanborn Map indicates that the prior house
on this lot was in line with the balance of the setbacks on the street at approximately 45
feet.
The footprint of house on the 1952 Map actually scales to approximately 1,900 square
feet with a partial second story that increases the square footage to 2,300 square feet. The
proposed house is over 3,000 square feet not including the attached garage.
The Memphis Landmarks Staff, a section within the Office of Planning and
Development, has provided comments on the revised site plan.
The Landmarks Commission was established to ensure preservation of structures that are
of historic value to Memphis. Our function is to preserve significant resources, enhance
community pride, and ensure compatibility within designated historic districts. The
Commission is authorized to review projects and determine their appropriateness based
on the Design Review Guidelines.
The Landmarks Commission staff must concur with the Board of Adjustment staff’s
recommendation for a variance for Sub-section 3.9.2E – Front Yard Setbacks Front yard
setbacks are also listed as a major component of the Central Gardens Historic District
Design Guidelines which states: N.1a - Building Orientation and Setback- A new
home should fit within the range of front yard setbacks seen in the block. Both regulatory
documents are concerned with the compatibility of the front yard setback for the
proposed new structure within the framework of the Cowden Avenue streetscape.
As seen on the 1952 Sanborn map, this lot has been built on with a setback somewhat
consistent with the existing properties on Cowden. It is not the desire of the Landmarks
Commission to maintain a vacant lot on this corner; nevertheless, the front setback of 20’
with an 8’ porch extending into the front setback is not appropriate as indicated in the
Central Gardens Historic District Design Guidelines. A possible compromise could be the
average of the requested 20’ front yard setback and the average of the 1952 Cowden
house and those existing structures adjacent to the east.
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The Contextual Infill Standards (Section 3.9.2) of the UDC address and reinforce the
traditional character of the established residential streetscape along Cowden Avenue. The
Central Gardens Historic District Design Guidelines – N.6 – Building Mass, Scale, and
Form are also concerned with the context of the new structure to those along the
streetscape. The revised facade of the proposed structure is better proportioned than in the
first submittal. However, the mass of the proposed structure overpowers the streetscape
on the north side of Cowden Avenue. Therefore, the staff of the Landmarks Commission
agrees with the BOA Staff’s recommendation on meeting the Contextual Infill Standards.
The bigger houses in Central Gardens are on large lots that fit the scale and mass of both
setbacks; front and side yards and the historic structure. This is a classic mid-town small
lot with a proposed new structure that would be charming on a larger lot.
Based on these points, staff can not recommend in favor of the variance requested. Staff
could consider a setback of less than the average 44 feet based on an average between
existing structures and the minimum regulatory setback. But not a 20 foot distance
between existing and proposed structures.
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Porches, decks and patios:
The Unified Development Code allows for the encroachment of certain specified building
elements. The amount of that encroachment is often limited to a specific amount or
otherwise based upon a certain condition.
Covered, unenclosed porches attached to the principal structure may encroach a
maximum of eight feet into a required setback with the condition that there is a five foot
separation between porch and property line.
In this instance, along the McLean Boulevard frontage, the floor plan and elevations
show an unenclosed, uncovered porch with a short fence. The porch extends from as
close as 2 feet from the property line to approximately 5 feet from that line.
Staff can support this requested variances based on two on the following points. First,
the zoning code requirement would permit the encroachment as long as there is a
separation between porch and the sidewalk, the pedestrian realm. In this instance, while
the porch extends to the property line, there remains a five foot separation between the
porch and the sidewalk.
Also important to the staff review is that this building element provides transparency
since it is neither enclosed or covered and porches are an important building element that
is in character with properties in this area albeit closer to the street than any other
properties.
Patios, or in this case a courtyard, are also regulated under 3.9.2 E (4)(a) of the Unified
Development Code. These features are permitted to encroach up to four feet into a
required side yard setback, with no requirements in a rear yard setback. This condition is
informative in that it is specific to a side yard. There is no permission granted in a front
yard, and no requirement in a rear yard where the implication is that they belong in that
yard. But in side yards, a limited encroachment is granted. In this instance, the side
street yard abuts McLean Boulevard a heavily traveled mid-town street.
Staff does not support this variance. While the yard fronting McLean Boulevard is
identified in the Code as a side street yard, it is the front yard to the overwhelming
majority of lots on McLean Boulevard. Add to that point, that the elevation includes a
wall of approximately 6 feet in height, which unlike the porch, presents the opposite of
transparency. Staff concludes that this feature is not consistent with the character of lots
along McLean Boulevard on either side of the street.
Conclusions and recommendations:
After revising the site plan, floor plans and elevations to address the comments and
recommendations from the OPD Staff, and Central Gardens Neighborhood Association,
staff finds there are three variances that are needed for this site plan to be realized.
Variance to 3.9.2 E Front Yard Setbacks - Staff cannot support the requested
encroachment into the Cowden Avenue front yard of 20 feet where the prevailing setback
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is 44 feet. Consideration could be given to some encroachment that is less than 20 to 25
feet in front of the prevailing street setback.
Variance to 3.2.9E.(4)(b) Porches – This variance can be supported. The contextual infill
standards support and encourage the inclusion of this building element into the building
elevation. While this element comes closer to the sidewalk along McLean Boulevard
than any other property nearby, this feature provides transparency and a connection to the
public realm which is at the heart of all of the requirements of the Contextual Infill
Standards.
Variance to 3.2.9E.(4)(a) – Staff does not support the variance to allow the courtyard to
extend beyond the permitted four feet granted by this section of the Code. The Code
allows a 4-foot encroachment into a side yard and no limit on the required rear yard. This
can be inferred to mean that the Code finds the rear yard as the more appropriate location
for this feature. As this feature is located along the McLean Boulevard frontage, it stands
out more as inappropriate here especially as designed with a sight proof wall. Some very
low fences on a brick base with wrought iron fencing can be found near by but nothing
with a completely sight-proof wall.
Recommended Conditions
If approved by the Memphis and Shelby County Board of Adjustment, the following
conditions shall apply:
1.

A site plan highlighting all approved variances shall be submitted to the OPD to
be stamped as the Approved Site Plan.

2.

Once approved, this site plan shall be treated as the Official Copy, any changes
to the site plan must be presented to the Office of Planning and Development who
will determine whether the change can be addressed administratively or returned
to the Board of Adjustment for their approval.

3.

The site plan shall demonstrate that the porch or any other element on this site
plan can be constructed without interference with the vision triangle of McLean
Boulevard and Cowden Avenue.

4.

No building permits shall be issued unless and until the Final Elevations and
Floor Plan have been approved by the Memphis Landmarks Commission. A copy
of the Final Elevations shall be attached to the Final Site Plan.
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GENERAL INFORMATION
Street Frontage:

Cowden Avenue … +/- 46.65’
South McLean Blvd +/- 104.53’

Planning District:

Midtown

Census Tract:

33.00

Zoning Atlas Page:

2030

Parcel ID:

030013 00026

DEPARTMENTAL COMMENTS
The following comments were provided by agencies to which this application was
referred:
City Engineer: The City Engineer has no objection to the variance provided that no
sewer, drainage or their respective easements are encroached upon.
City Fire Division:

No comment received.

Shelby County Health Department-Water
Quality Branch and Septic Tank Program:

No comment.

MLGW:
MLGW has reviewed the referenced application, and has no objection, subject to the following
conditions:







Street Names: It is the responsibility of the owner/applicant to contact MLGW–Address
Assignment @ 729-8628 and submit proposed street names for review and approval.
Please use the following link to the MLGW Land & Mapping website for Street Naming
Guidelines and the Online Street Name Search:
http://www.mlgw.com/builders/landandmapping
It is the responsibility of the owner/applicant to identify any utility easements, whether
dedicated or prescriptive (electric, gas, water, CATV, telephone, sewer, drainage, etc.), which
may encumber the subject property, including underground and overhead facilities.
No permanent structures will be allowed within any utility easements, without prior
MLGW approval.
It is the responsibility of the owner/applicant to contact TN-1-CALL @ 1.800.351.1111,
before digging, and to determine the location of any underground utilities including electric,
gas, water, CATV, telephone, etc.
It is the responsibility of the owner/applicant to pay the cost of any work performed
by MLGW to install, remove or relocate any facilities to accommodate the proposed
development.
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It is the responsibility of the owner/applicant to comply with the National Electric Safety
Code (NESC) and maintain minimum horizontal/vertical clearances between existing
overhead electric facilities and any proposed structures.
It is the responsibility of the owner/applicant to comply with Memphis/Shelby
County Zoning Ordinance - Landscape and Screening Regulations.
Street Trees are prohibited, subject to the review and approval of the landscape plan by
MLGW Engineering. It is the responsibility of the owner/applicant to submit a detailed
landscape plan to MLGW Engineering.
Landscaping is prohibited within any MLGW utility easement without prior MLGW
approval.

 It is the responsibility of the owner/applicant to submit a detailed plan to MLGW
Engineering for the purposes of determining the availability and capacity of existing utility
services to serve any proposed or future development(s). Application for utility service is
necessary before plats can be recorded.
o All residential developers must contact MLGW's Residential Engineer at Builder
Services: (901) 729-8675 to initiate the utility application process.
o All commercial developers must contact MLGW's Builder Services line at 729-8630
(select option 2) to initiate the utility application process.
 It is the responsibility of the owner/applicant to pay the cost of any utility system
improvements necessary to serve the proposed development with electric, gas or water utilities

APPENDIX A
Application
Findings of Fact
Letter of Intent
APPENDIX B
Central Gardens Response ( with commentary by the applicant to show that he has
made changes
APPENDIX C
Original Subdivision Plat
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Appendix B
Response to Application by Central Gardens & Applicants Response
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Appendix C – Original lot layout of the Roynon’s East Annesdale Subdivision

