MEMPHIS AND SHELBY COUNTY ZONING BOARD OF ADJUSTMENT

STAFF REPORT

#3

CASE NUMBER: BOA 13-60

B.O.A MEETING: March 26, 2014

LOCATION:

400 & 410 South Third Street, 0 East Butler Avenue, 0
Abel Street, and 381 Abel Street

COUNCIL DISTRICT:

6

SUPER DISTRICT:

8

OWNER OF RECORD / APPLICANT: Inner Vision Memphis, Inc.
REPRESENTATIVE:

David Baker, Fisher & Arnold, Inc.

REQUEST:

To allow a variance from Paragraph 7.2.2.D (5). of the UDC
for two drive-thu windows for restaurants and variances
graphically incorporated within the interior of the site per the
attached site plan

EXISTING LAND USE & ZONING:

South Main Extended District

RECOMMENDATION
Approval with 7 Conditions

CONCLUSIONS:
1.

2.

This application requests relief primarily from Paragraphs and Items of the Unified Development
Code that a) require the maximum amount of street frontage on corner lots to be 100 linear feet
per street b) prohibit drive thru windows and c) require parking be located at the side or rear of a
building and not between the building and the street,
The site’s location in an area of the South Main Extended District that is somewhat isolated with
a large amount of vacant land and vacant buildings demonstrates the fact that this area does not
have the character of the Historic South Main District.

Staff Planner: Marion Jones

E-mail Address: marion.jones@memphistn.gov
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LAND USE & ZONING MAP

SITE

SURROUNDING LAND USE & ZONING:
North:

Vacant land in the South Main Extended District

East:

Vacant land across Abel Street in the South Downtown Residential District

South:

Billboard and vacant warehouse across Butler Avenue in the South Main
Extended District.

West:

Across South Third Street and Hadden Street are two vacant parcels that form
a triangular property with deteriorated concrete and infrastructure, and a
vacant warehouse across South Third Street in the South Main Extended
District.
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Zoning Districts from the “South Central Business Improvement District
Comprehensive Plan”
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Photographs of the Site

Photograph of site taken on South Third Street near the intersection of South
Third Street and East Butler Avenue.

Photograph taken of the site taken from South Third Street closest to the northern
most boundary.
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Photograph of the site taken from Abel Avenue looking north into the
westernmost portion of the site.
Photographs of Adjacent Properties

Billboard and warehouse across East
Butler Avenue.

Vacant warehouse across South
Third Street.
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East side of Abel Street

Photographs of South Third Street

Photograph standing in South Third Street looking north
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Photograph taken at the intersection of South Third Street and Hadden Street looking
north

South Third Street in front of the site looking south
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Applicant’s Request and Justification
The applicant is requesting a “variation in Code to allow drive thru windows for a mixed use
development at the above mentioned property (northeast corner of South Third and Butler Avenue).”
The applicant states “The justification is that there is virtually no pedestrian traffic within this area
and that the property is located on a major state highway and main access into the downtown area
that is utilized by vehicular traffic and therefore creates the need for quick vehicular access and
circulation.”

Unified Development Code Variances and Practical Difficulties
OPD Staff reviewed the revised site plan submitted by the applicant and finds the following 3 major
variances are needed to develop the site as graphically depicted on the site plan in this report:
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1. Paragraph 7.2.2D (3) states “The maximum amount of street frontage shall be 100 linear feet. On
corner lots, the maximum street frontage shall be 100 feet on each street. “
The site is an assembly of five parcels of land (005018 00010-14) located at the northeast
corner of South Third Street and East Butler Avenue. This land assembly creates an irregularly
shaped 1.356 acre corner lot with triple street frontage as follows:




South Third Street: 130+ feet;
East Butler Avenue: 173+ feet; and
Abel Street:
240+ feet

The fact that the lot has triple frontage on three streets is a practical difficulty in the design
and location of the building, landscaping and other site elements, particularly in special and overlay
districts where additional requirements are often present as is in the South Central Business
Improvement District.
2. Paragraph 7.2.2D (5) states “A drive-thru window shall not be permitted”.
The site’s location in an area of the South Main Extended District that is somewhat isolated
with a large amount of vacant land and vacant buildings demonstrates the fact that this area does not
have the character of the Historic South Main District nor does it have the Main Street Trolley and
pedestrian traffic associated with that type of compact, urban environment. This is an area, that will
in time, transition from the industrial and older style commercial uses to a mixed use area.
The site’s front door is oriented to South Third Street which also presents certain practical
difficulties. As the applicant points out, South Third Street is also known as U.S. Highway 61 and is
a main vehicular access point into the downtown area, making pedestrian traffic more difficult.
Further, South Third Street is a paired set of one way north-south streets with Second Street. South
Third Street contains approximately 66 feet of right-way along the site except at the intersection of
South Third Street with East Butler Avenue and Hadden Street where the right-of-way widens
considerably.
Two additional variances are incorporated into the site plan based on this variance. These
include Paragraph 4.6.8A (1) that states “Drive thru-windows and lanes associated with buildings
must be placed to the side or rear of the building” and Paragraph 4.6.8A (4) that states “No drivethru window is permitted on the side of a building facing any residential district.” The practical
difficulty arises from the fact that this is a triple frontage lot and one of the drive-thru windows is in
a front yard setback facing residentially zoned property across Abel Street.
3. Item 7.2.9 (E)(1) states “Parking shall be located at the side or rear of a building and not between the
building and the street”.
Again, the practical difficulty is the fact that this is a corner lot with triple frontage that
creates the need to place the required parking to serve this development in a front yard between the
building and the street. There is no other design option available to the applicant.
Other Practical Difficulties
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As can be seen in the photographs of the site on pages 5 and 6, the topography of the site rises
dramatically (approximately 4 feet) as you move toward the north side of the site from East Butler
Avenue. The site plan illustrates a retaining wall on the north side of the site near the parking area.
The applicant plans to use the topography to provide a visual relief from the second drive-thru
window adjacent to the outdoor seating area/patio.
The fact that a portion of the site was identified as a Brownfield creates a practical difficulty
in the redevelopment of the site since additional specialized work was required to make the site safe
and suitable for construction and redevelopment activities. The United States Environmental
Protection Agency defines a Brownfield as “real property where the presence or potential presence
of a hazardous substance, pollutant, or contaminant may complicate the property’s expansion,
redevelopment, or reuse”.
On September 19, 2012, EnSafe, Inc. performed a Phase I Environmental Site Assessment
(ESA) on 0 Abel Street (005018 00011), 0 East Butler Avenue (005018 00012), 410 South Third
Street (005018 00013) and 400 South Third Street (005018 00014). Recognized Environmental
Conditions (RECs) were identified. A Phase II ESA was performed on parcels 005018 00012 and
005018 00013, 410 South Third Street and 234 East Butler respectively. On February 22, 2013,
EnSafe, Inc. released a Phase II ESA report on 410 South Third Street and 0/234 East Butler. The
results of the Phase II ESA report were that the three USTs in place at 410 South Third Street would
be removed in accordance with state regulations after the existing building was demolished, a Lead
Based Paint survey be conducted on the building to properly remove lead containing material prior
to demolition, and the floor tile and possibly mastic may require abatement on 0/234 East Butler
Avenue.

STAFF ANALYSIS
A lot of this size was not contemplated when the “South Central Business Improvement
District Comprehensive Plan” and the Comprehensive Rezoning that created the SCBID Zoning
Districts were approved by the Memphis City Council on November 12, 2002. The assembly of
land, i.e. the size of the lot, the shape of the lot, and the frontage on three streets makes this an
atypical lot in the South Main Extended District. Typically, lots in the South Main (Extended)
District are considerably smaller, and the building fronts the street with a 0-10 foot front yard
setback, often with rear vehicular access and parking along an alley and/or on-street parking. The
building envelope occupies a majority of the lot. A variance is required from Paragraph 7.2.2D (3)
to permit street frontages greater than 100 linear feet on each street. OPD Staff supports this request
for a variances for the street frontages on each street greater than 100 linear feet based on the
findings of fact associated with the site being a corner lot with triple frontage, and the site
characteristics.
Compact Urban Model
South Third Street is not conducive to the compact urban model that contains wide sidewalks
with tree grates, parallel on-street parking, and buildings constructed behind the sidewalk with a
front “Build-to-Line” of 0 to 10 feet. As noted in the Uptown Center West (S 09-010) Staff Report:
This compact urban model relies on the public street and sidewalk with buildings
at or near the back of the sidewalk to create an environment that is pedestrian
friendly and uses the public streets in a more expanded role of providing on-street

Staff Report
BOA 13-60 (City)

March 26, 2014
Page 13

parking rather than solely travel lanes abutting the public sidewalk which is
contrary to promoting the more pedestrian environment.
South Third Street is U.S. Highway 61, and a main vehicular access point into the downtown
area. It is a one way street making it difficult to promote on-street parallel parking, one of the three
key elements in the compact urban model. As shown in the photographs of South Third Street on
pages 7 and 8, one way streets do not have the opposing traffic lanes to create the static movement to
slow opposing traffic and promote on-street parking and pedestrian crossings as envisioned by the
compact urban model.
The east side of Abel Street is the boundary between the South Main Extended District and the
South Downtown Residential District. Unlike the Uptown Center West, the adjoining area is not
fully developed with residential units. In fact, the immediate area across Abel Street and moving
north is vacant, blighted or is developed with non-residential uses that are not compatible with the
vision for this area contained in the “South Central Business Improvement District Comprehensive
Plan.” OPD Staff recommends the A-7 landscape plate on the site plan be modified to provide a
brick wall that will screen the light and activities of this commercial use from future residential
development on the east side of Abel Street. The applicant is requesting a variance from Paragraph
7.2.2.D (5) to permit two drive-through windows for restaurants. Paragraph 4.6.8.A (1) states “
…Drive thru-windows and lanes associated with buildings must be placed to the side or rear of the
building” and Paragraph 4.6.8.A (4) states “No drive-thru window is permitted on the side of a
building facing any residential district”. OPD Staff recommends approval of these variances to the
“Memphis and Shelby Unified Development Code” based upon the findings of fact that South Third
Street is a U.S. highway, and the compact urban model was not designed for one way streets that
serve as major access points into the community.
Parking
Item 7.2.9 (E)(1) states “Parking shall be located at the side or rear of a building and not
between the building and the street”. The site plan shows 68 parking spaces. The majority of the
parking spaces (50) are provided to the side and rear of the building. OPD Staff recommends
conditioning the small parking area to the north to be used only for patrons of the SoFo
Development. This lot should not be used for off-premise parking or events. OPD Staff supports
the variance to Item 7.2.9(E)(1) based on the findings of fact that the property is a triple frontage
corner lot, and there is no other option available to the applicant for the location of parking to serve
the development.
South CBID Transportation Improvements
As shown on the South CBID Transportation Improvement Map on page 4 of this report, the
“South Central Business Improvement District Comprehensive Plan” recommends a proposed
Pedestrian Path along Second Street to East Butler Avenue on the western and southern portions of
the site. OPD Staff feels the sidewalk provided as a part of the landscape plate along East Butler
Avenue satisfies this requirement to provide a safe walkway for pedestrian movement in the area.
OPD Staff also recommended the pedestrian plaza located at the southeast corner of the site in order
to preserve the pedestrian feel of the area and provide a more urban character to the South Third
Street and Abel Street frontages where parking was proposed previously. The applicant’s
representative stated the concrete area in front of the three benches will provide a base for a piece of
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urban art. Bicycle ranks will also be provided near the building to encourage alternate forms of
transportation to the site and within the immediate area.
Site Elements
The site plan contains internal lighting, crosswalks, grass islands within the parking areas and
other site and safety elements. Menu boards with speakers are not shown on the site plan for the two
drive-thru windows. These should be provided and labelled on the final site plan. A final site plan
shall be submitted to OPD for review and approval that includes, but not limited to, approval of a
lighting plan for the site as required in the Performance Method of Sub-Section 4.7.3A,
identification of crosswalks within the site, a landscape plan for the site identifying the size, location
and type of landscape material for the internal medians in the parking areas and landscaping along
street frontages, and the location of menu boards with speakers.
Conclusion
This development will be an important first step in the redevelopment of this portion of the
South Main Extended District, and as such, it should address as many of the scale and character
requirements of the South Main Extended District as practicable, especially the streetscape elements
that form the “skeleton” of this district. A prominent local architect often states that streets are the
“skeleton” that creates neighborhood character. The design and the streetscape elements, in a
transitional area like the South Main Extended District, serve as the “skeleton” for the neighborhood
character or form desired. While the subject property is atypical of the district, it should provide the
same basic form as the redevelopment of smaller parcels in a manner consistent with the adopted
plan and the zoning requirements of the zoning district.
The intent of OPD Staff recommendations is to grant the variances needed, exclusive of
streetscape and pedestrian requirements, and to permit development of the site as drawn by the
applicant except as noted in the recommended conditions. OPD Staff would recommend a deviation
from the Board of Adjustments usual variance practices and state that the variance for Paragraph
7.2.2D (5) runs with the life of the building rather than the land. This will enable the developer to
proceed with his plans to reinvest in this area while recognizing that the character of the area may
transition over time as the “South Central Business Improvement District Comprehensive Plan”
envisions. By approving the variance for the two drive-thru windows to run with the life of the
structure, it would permit redevelopment of the site to be revisited if the building were substantially
destroyed or demolished. This would in part address the concerns expressed by the staff of the
Downtown Memphis Commission.
Signage for this site will be administered by the Downtown Memphis Commission.

RECOMMENDATION
Approval with conditions
1.
2.
3.
4.

The variance to Paragraph 7.2.2d (5) shall run with the life of the building.
The applicant shall install a piece of art in the pedestrian plaza located at the intersection of
South Third Street and East Butler Avenue.
Modify landscape plate A-7 to reflect a brick wall. Plate A-7 shall be provided along the
entire length of the Abel Street frontage except for the curb cut shown.
The applicant shall submit a final site plan to OPD for review and approval that includes, but
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is not be limited to, approval of a lighting plan for the site as required in the Performance
Method of Sub-Section 4.7.3A, identification of crosswalks within the site, a landscape plan
for the site identifying the size, location and type of landscape material for the internal
medians in the parking areas and landscaping along street frontages, and the location of menu
boards with speakers.
The northern parking area shall be used for on-site parking, no off-premise or event
parking is permitted.
Metal may be used as a secondary material on the façade of the building in a creative
manner.
A final plan reflecting these conditions shall be filed with OPD to process this case through
the Memo of Conformance Procedure.

GENERAL INFORMATION
Street Frontage:

South Third Street:
East Butler Avenue: 173+ feet
Abel Street:

Planning District:

Central Business District

Census Tract:

114

130+ feet
240+ feet

Zoning Atlas Page: 2025
Parcel ID:

005018 00010-14

DEPARTMENTAL COMMENTS
The following comments were provided by agencies to which this application was referred:
City Engineer:
The City Engineer has no objection to the variance provided the following conditions are met:
1.

The City Engineer will require a full set of engineered plans, signed and sealed by a registered
engineer in the State of Tennessee on this project.

2. Dedicate a 10 foot property line radius at the intersection of Abel at Butler.
3. No building permit shall be granted until a full set of engineered plans are approved
by the City Engineer.
4. The developer shall install ONE WAY signs in the ROW on the west side of Third St.
opposite each curb cut to indicate that Third St. is one way northbound.
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5. The City Engineer shall approve the design, number and location of curb cuts.

Additional Comments:
1. The developer shall install ADA compliant curb ramps at the intersections on Butler at Third and
Butler at Abel.
2. Standard Subdivision Contract may be required per Article 5.5.5 of the Unified Developments
Code.
3. City sanitary sewers are available at developer's expense.
4. Any existing nonconforming curb cuts shall be modified to meet current City Standards or closed
with curb, gutter and sidewalk.
5. The Developer shall be responsible for the repair and/or replacement of all existing curb and
gutter along the frontage of this site as necessary.
6. All existing sidewalks and curb openings along the frontage of this site shall be inspected for
ADA compliance. The developer shall be responsible for any reconstruction or repair necessary
to meet City standards,

7. Drainage improvements, including on-site detention, shall be provided under a Standard
Subdivision contract in accordance with Unified Development Code and the City of Memphis
Drainage Design Manual.
8. The following note shall be placed on the final plat of any development requiring on-site storm water
detention facilities: The areas denoted by "Reserved for Storm Water Detention" shall not be used as
a building site or filled without first obtaining written permission from the City and/or County
Engineer. The storm water detention systems located in these areas, except for those parts located in
a public drainage easement, shall be owned and maintained by the property owner and/or property
owners' association. Such maintenance shall be performed so as to ensure that the system operates
in accordance with the approved plan on file in the City and/or County Engineer's Office. Such
maintenance shall include, but not be limited to removal of sedimentation, fallen objects, debris and t
rash, mowing, outlet cleaning, and repair of drainage structures.
9. The width of all existing public off-street easements shall be widened to meet current city
standards.
10. All commons, open areas, lakes, drainage detention facilities, private streets, private sewers and
private drainage systems shall be owned and maintained by a Property Owner's Association. A
statement to this effect shall appear on the site plan.
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11. Required landscaping shall not be placed on sewer or drainage easements.
City Fire Division:

No comments received.

City Real Estate:

No comments received.

Shelby County Health Department:
No comments by the Water Quality Branch & Septic Tank program

Shelby County Schools:

No comments.

Office of Construction Code Enforcement:

No comments received.

Memphis Light, Gas and Water:
MLGW has reviewed the referenced application, and has no objection, subject to the following conditions:
 Street Names: It is the responsibility of the owner/applicant to contact MLGW–Address Assignment
@ 729-8628 and submit proposed street names for review and approval. Please use the following link to the
MLGW Land & Mapping website for Street Naming Guidelines and the Online Street Name Search:
http://www.mlgw.com/builders/landandmapping
 It is the responsibility of the owner/applicant to identify any utility easements, whether dedicated or
prescriptive (electric, gas, water, CATV, telephone, sewer, drainage, etc.), which may encumber the subject
property, including underground and overhead facilities.
 No permanent structures will be allowed within any utility easements, without prior MLGW approval.

It is the responsibility of the owner/applicant to contact TN-1-CALL @ 1.800.351.1111, before
digging, and to determine the location of any underground utilities including electric, gas, water, CATV,
telephone, etc.

It is the responsibility of the owner/applicant to pay the cost of any work performed by MLGW
to install, remove or relocate any facilities to accommodate the proposed development.

It is the responsibility of the owner/applicant to comply with the National Electric Safety Code
(NESC) and maintain minimum horizontal/vertical clearances between existing overhead electric facilities
and any proposed structures.

Landscaping is prohibited within any MLGW easement or dedicated utility easement without prior
MLGW approval.
 It is the responsibility of the owner/applicant to submit a detailed plan to MLGW Engineering for the
purposes of determining the availability and capacity of existing utility services to serve any proposed or
future development(s). Application for utility service is necessary before plats can be recorded.
o All residential developers must contact MLGW's Residential Engineer at Builder Services: (901) 7298675 to initiate the utility application process.
o All commercial developers must contact MLGW's Builder Services line at 729-8630 (select option 2) to
initiate the utility application process.

It is the responsibility of the owner/applicant to pay the cost of any utility system improvements
necessary to serve the proposed development with electric, gas or water utilities.
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Respectfully Submitted,
MEMPHIS LIGHT, GAS and WATER DIVISION

AT & T:

No comments received.

Memphis Area Transit Authority (MATA):

No comments received.

Downtown Memphis Commission:
The Downtown Memphis Commission (DMC) is opposed to the variance request to allow a drivethru for the project known as the SOFO Mixed-Use Development BOA#13-60). While we are
supportive of the applicant’s investment in the neighborhood, it is the DMC’s position that
appropriate infill development that respects the established character of the South Main District is
the best way to add new residents, pedestrians, businesses, and vibrancy to the area.
Downtown Neighborhood Association:

No comments received.

South Main Historic District Association:

No comments received.

