AGENDA ITEM:

11

B.O.A. MEETING:

November 17, 2021

CASE NUMBER:

BOA 21-135 (City)

LOCATION:

2681 Mount Moriah Road

OWNER/APPLICANT:

EAN Holdings, LLC

REPRESENTATIVE:

Cory Brady – Integrated Land Solutions, PLLC

REQUEST:

Variances from Paragraphs 3.1.4B(1) and 4.9.8A(4) and Sub-Section 10.2.3 to allow the
expansion of a vehicle rental establishment on a site with an existing billboard

AREA:

+/- 0.814 acres

EXISTING ZONING:

Commercial Mixed-Use – 3 (CMU-3)

CONCLUSIONS
1. The applicant is seeking relief from Paragraphs 3.1.4B(1) and 4.9.8A(4) and Sub-Section 10.2.3 of the Unified
Development Code (UDC) allow the expansion of a vehicle rental facility on a site with an existing permanent, offpremise sign (billboard).

2. The existing, on-site vehicle rental facility and billboard were lawfully constructed prior to the adoption of the current
Code, and both uses are permitted by right in the CMU-3 zoning district. Due to the minimum setback requirements
for billboards, the site is too small to lawfully subdivide. By reason of these pre-existing improvements and the
current lot size, the property owner is unable to expand a lawfully existing use, imparting an exceptional practical
difficulty upon the owner under a strict application of the Code.

3. Staff finds that the granting of this variance will not impair the purpose and intent of the Code, nor will it cause
substantial detriment to the public good, the neighborhood, or the general welfare.

REQUIRED FINDINGS
Pursuant to Section 9.22.6 of the Unified Development Code, this site exhibits the following extraordinary feature(s): lot
size. This imparts upon the owner the following hardship or practical difficulty under the strict adherence to the Code:
unable to expand a lawfully existing use. See further analysis on page 12 of this report.

CONSISTENCY WITH MEMPHIS 3.0
This proposal is consistent with the Memphis 3.0 General Plan per the land use decision criteria. It is important to note,
however, that Sec. 13-4-202(b)(2)(C)(iii) of the Tennessee Code Annotated states that variance requests may be
inconsistent with a community’s long range general plan. See further analysis on pages 14-15 of this report.

RECOMMENDATION:

Approval with conditions
Staff Writer: Clarke Shupe-Diggs

E-mail: Clarke.Shupe.Diggs@memphistn.gov
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GENERAL INFORMATION
Street Frontage:

Mount Moriah Road
Fox Plaza Drive

+/-189.3 curvilinear feet
+/-194.7 curvilinear feet

Zoning Atlas Page:

2245

Parcel ID:

074089 E00011

Existing Zoning:

Commercial Mixed-Use – 3 (CMU-3)

PUBLIC NOTICE
In accordance with Sub-Section 9.3.4A of the Unified Development Code, a notice of public hearing is required
to be mailed. A total of 30 notices were mailed on November 5, 2021.
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LOCATION MAP

SUBJECT PROPERTY

Subject property located within the pink circle, Fox Meadows neighborhood
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VICINITY MAP

Subject property highlighted in yellow
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AERIAL

Subject property outlined in yellow
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ZONING MAP

Subject property highlighted in yellow
Existing Zoning:

Commercial Mixed-Use – 3 (CMU-3)

Surrounding Zoning
North:

CMU-3

East:

CMU-3

South:

CMU-3

West:

CMU-3
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LAND USE MAP

Subject property outlined in electric blue and indicated by a pink star
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SITE PHOTOS

View of subject property from Mount Moriah Road and Fox Plaza Drive, looking west

View of subject property from Fox Plaza Drive, looking northwest
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View of subject property from Fox Plaza Drive, looking west
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SURVEY
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SITE PLAN
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STAFF ANALYSIS
Request and Justification
The application, response to the variance criteria, and letter of intent have been added to this report.
The request is variances from Paragraphs 3.1.4B(1) and 4.9.8A(4) and Sub-Section 10.2.3 to allow the expansion
of a vehicle rental establishment on a site with an existing billboard. The applicant intends to establish an
accessory vehicle wash operation on a site that shares its lot with an existing vehicle rental facility and a
permanent, off-premise sign (billboard). Per the applicant’s letter of intent, the justification for this request is
that both the existing vehicle rental facility and billboard were lawfully constructed prior to the adoption of the
current Unified Development Code, and that the site is too small to lawfully subdivide. By reason of these preexisting improvements and the current lot size, the property owner is unable to expand a lawfully existing use,
imparting an exceptional practical difficulty upon the owner under a strict application of the Code.
Variance Criteria
Staff agrees the variance criteria as set out in Sub-Section 9.22.6A of the Unified Development Code are met;
see pages 20-21 of this report for the responses provided by the applicant.
9.22.6 Findings of Fact
The Board of Adjustment must make specific written findings of fact on each variance request. In granting any
variance, the Board of Adjustment shall make the following findings:
A.

Bulk and Other Non-Use Variances
(1) Unusual characteristics of the property. The property is unusual in that it exhibits at least one of
the following exceptional physical features as compared to other properties located in the same
zoning district: exceptional topographic conditions, exceptional narrowness, exceptional
shallowness, exceptional shape or any other extraordinary and exceptional situation or condition;
(2) Practical difficulties or undue hardship. By reason of the unusual characteristics found to apply in
Paragraph 1, the strict application of any regulation found in this Code would result in peculiar and
exceptional practical difficulties to or exceptional or undue hardship upon the owner of such
property;
(3) The unusual characteristic found to apply in Paragraph 1 is not the result from any deliberate
action by the owner;
(4) That a variance from the strict application of this Code may be granted without substantial
detriment to the public good and without substantially impairing the intent and purpose of an
adopted plan and this Code;
(5) The requested variance will be in harmony with the purpose and intent of this development code
and will not be injurious to the neighborhood or to the general welfare;
(6) The variance is not granted simply because by granting the variance, the property could be utilized
more profitably or that the applicant would save money.

Site Description
The subject property is a +/-0.814-acre parcel (074089 E00011) located at 2681 Mount Moriah Road in the Fox
Meadows neighborhood, zoned Commercial Mixed-Use – 3 (CMU-3). Per the Assessor’s Office, the principal
structure on the site was built in 1981 and is currently a single-story structure with a ground floor area of 1,480
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square feet. There is an existing off-premise billboard located on the northeastern corner of the lot. Additionally,
this lot has two street frontages and the surrounding land uses are a mixture of commercial and vacant lots.
Relevant Unified Development Code Clauses
Chapter 2.5, which establishes both vehicle rental facilities and permanent, off-premise advertising signs as
permitted principal uses in the Commercial-Mixed Use – 3 (CMU-3) district.
Sub-Section 3.1.4A, which states that except as set forth in Sub-Section 3.1.4B, every building erected or
structurally altered after the effective date of this Code [January 1, 2011] shall be located on a lot as herein
defined and in no case shall there be more than one principal building erected on a single tract or lot of record.
Paragraph 3.1.4B(1) to allow a group of two or more commercial operations (a vehicle rental establishment with
an accessory vehicle wash and a permanent, off-premise sign) on a single lot operating under common
ownership.
Paragraph 4.9.8A(4) to allow a permanent, premise sign to exist on a site that shares its lot with another principal
use (vehicle rental establishment) or accessory use (vehicle wash) serving a principal use on an adjacent lot.
Sub-Section 4.9.8D, which states that the minimum setback for permanent, off-premise signs is, for supporting
columns, the minimum required front setback for the district in which the sign is located, or no closer than the
setback of the closest nonresidential principal building on the same side of the road that is within two hundred
(200) feet of the proposed sign, whichever is less. In no instance shall any portion of the sign, or column be
setback less than twenty (20) feet.
Section 10.2.3 to allow a nonconforming use to be extended, expanded, enlarged, or increased in intensity.
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Consistency with Memphis 3.0
Staff uses the following criteria contained in Memphis 3.0 to determine consistency.
1. The future land use planning map:
The subject site is identified as
High Intensity Commercial &
Services (CSH) in the future land
use planning map.
2. The land use category descriptions
and graphic portrayals, including
whether the proposed use is
compatible with the zone districts
listed in the zoning notes and the
proposed building(s) fit the listed
form and location characteristics:
CSH areas are similar to low
intensity areas in that they also
attract residents from near and far for various commercial businesses
and can service greater than a 3-mile radius. These areas are autooriented and located outside of anchors. Building sizes can vary in
height, but have a much greater floor footprint with often more
leasable space than low intensity areas, and often will not be suitable
for future intensification of the area.
“CSH” Goals/Objectives:
• Maintenance of larger-scale commercial centers where viable
“CSH” Form & Location Characteristics:
• Commercial and services uses with mixed use encouraged along avenues, boulevards and
parkways as identified in the Street Types Map
• 1-7 stories height
The request to allow an accessory vehicle wash on a site with an existing vehicle rental establishment
and permanent, off-premise sign (billboard) meets these criteria because the proposed accessory use
will maintain the large scale commercial centers located along Mount Moriah Road and Fox Plaza Drive.
3. Existing, adjacent land uses and zoning: The subject site is surrounded by the following land uses:
commercial, recreational, multifamily residential, and floodway. The subject site is surrounded by the
following zoning districts: CMU-3 and CMU-1. The requested land use is compatible with these adjacent
land uses and zoning districts because the request use matches the (commercial) intensity of the
surrounding area.
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4. The degree of change map: The subject site is
undesignated in the degree of change map.
5. The degree of change descriptions: The degree of
change descriptions are inapplicable to this
request.
Based on these decision criteria, this proposal is consistent
with the Memphis 3.0 General Plan.

Conclusions
The applicant is seeking relief from Paragraphs 3.1.4B(1) and 4.9.8A(4) and Sub-Section 10.2.3 of the Unified
Development Code (UDC) allow the expansion of a vehicle rental facility on a site with an existing permanent,
off-premise sign (billboard).
The existing, on-site vehicle rental facility and billboard were lawfully constructed prior to the adoption of the
current Code, and both uses are permitted by right in the CMU-3 zoning district. Due to the minimum setback
requirements for billboards, the site is too small to lawfully subdivide. By reason of these pre-existing
improvements and the current lot size, the property owner is unable to expand a lawfully existing use, imparting
an exceptional practical difficulty upon the owner under a strict application of the Code.
The UDC establishes regulations and limitations on the continued existence of nonconforming uses, lots,
structures, and signs established prior to the effective date of the Code (January 1, 2011). These provisions are
designed to curtail substantial investment in nonconformities and to bring about their eventual elimination.
However, the continuance of the nonconformities present on this site is supported by the high-intensity
commercial character of the surrounding area, and further by the goals and objectives of the Memphis 3.0
General Plan.
Staff finds that the granting of this variance will not impair the purpose and intent of the Code, nor will it cause
substantial detriment to the public good, the neighborhood, or the general welfare.

RECOMMENDATION
Staff recommends approval with conditions.
Conditions
1. The off-premise advertising sign (billboard) shall remain a legal nonconforming use and cannot be
expanded or changed in totality. No variances are hereby granted that would change the nonconforming
status of the billboard.
2. A landscape plan shall be submitted for administrative review and approval by the Division of Planning
and Development.
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3. All existing sidewalks and curb openings along the frontage of this site shall be inspected for ADA
compliance. The applicant shall be responsible for any reconstruction or repair necessary to meet City
standards.
4. The site shall have one (1) curb cut along its Mount Moriah Road frontage and one (1) curb cut along is
Fox Plaza Drive frontage. All other curb cuts shall be closed.
5. Any change or deviation from the site plan upon the determination of the Zoning Administrator shall be
submitted to the Board of Adjustment for review and approval or administrative review and approval by
the Division of Planning and Development.
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DEPARTMENTAL COMMENTS
The following comments were provided by agencies to which this application was referred:
City/County Engineer:
•

UDC Section 4.2.1 Required Sidewalk Repair: Existing sidewalk to be inspected for ADA compliance and
rebuilt as necessary

•

UDC Section 4.4.6 Driveways for Multifamily Apartment and Non-residential Uses: One curb cut per
street frontage will be allowed.
1. Close eastern curb cut on Mt Moriah Rd with curb, gutter, and sidewalk.
2. Close northern curb cut on Fox Plaza Dr with curb, gutter, and sidewalk

City/County Fire Division:

No comments received.

City Real Estate:

No comments received.

City/County Health Department:

No comments received.

Shelby County Schools:

No comments received.

Construction Code Enforcement:

No comments received.

Memphis Light, Gas and Water:

No comments received.

Office of Sustainability and Resilience:

No comments received.
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APPLICATION
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LETTER OF INTENT
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LETTERS RECEIVED
No letters received at the time of completion of this report.
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